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No. 11,066 

STATEMENT OF QUESTIONS PRESENTED 

1. The first question is whether a Committee of Con¬ 
gress, established for the purpose of investigating lobby¬ 
ing activities, has constitutional authority to require a 
publisher, by subpoena or interrogatories, to disclose the 
names and addresses of purchasers of books published 
and distributed by him, despite the refusal of the pub¬ 
lisher to produce the documents demanded or answer in¬ 
terrogations on the grounds of his constitutional rights 
and the constitutional limitations of congressional power. 

2. The second question is whether in this criminal 
action for contempt of Congress there was any or suffi¬ 
cient evidence to support the District Court’s rulings 
that appellant was engaged in “lobbying” and that the 
names and addresses of purchasers of books published 
by appellant were pertinent to the inquiry into “lobby¬ 
ing activities”. 

3. The third question is whether the District Court 
was in error when it refused to admit evidence proffered 
by the appellant covering his activities and the content 
of the books which evidence was material to and had a 
direct bearing on the court’s rulings on “lobbying” and 
pertinency. 

4. The fourth question is whether subpoenas are valid 
under the Fourth Amendment of the Constitution when 
issued by the Chairman of a Congressional Committee 
without oath or affirmation showing probable cause for 
the belief that the records demanded were necessary and 
pertinent to lawful inquiry. 

5. The fifth question is whether the word “wilful” 
used in the criminal statute involved means only deliber¬ 
ate and intentional and precludes introduction of evi- 
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dence and submission to the jury of the question of good 
faith, actual belief, and absence of evil motive. 

6. The all-inclusive question depending on the answers 
to the foregoing questions is whether the District Court 
erred in its rulings and instructions to the jury, in deny¬ 
ing the motion for a new trial, and in denying motions 
for Judgment of Acquittal of defendant-appellant. 


INDEX 


PAGE 

Statement of Questions Presented- A 

Jurisdictional Statement - 1 

Statement of the Case_ 2 

Statutes Involved _ 6 

Statement of Points_ 7 

Summary of Argument_ 8 

Argument _ 11 


I. A review of the factual situation underlying 
the issues of law which the trial judge de¬ 
cided contrary to the factual evidence and 
without due regard for constitutional limita¬ 
tions upon the investigatory powers of Hie 
Buchanan Committee and the constitutional 
rights of the appellant as a witness subpoe¬ 
naed by that Committee. 11 

. II. The well settled law regarding constitutional 
limitations on the legislative powers of the 
Congress and the rights of the appellant wit¬ 
ness under the Bill of Rights require a re¬ 
versal of the rulings and instructions of the 
trial judge and a judgment of acquittal of the 


appellant or a new trial. 19 

A. The investigatory power- 19 


B. The limitations of the First Amendment 22 

C. The First, Fifth and Ninth Amendments 30 

D. The record is barren of any evidence to 
support the Trial Court’s rulings in re¬ 


gard to pertinency_ 35 

E. Fourth Amendment_ 37 

F. The Trial Court erroneously charged the 

jury in respect to the meaning of “wil¬ 
ful” in the statute involved_ 39 

Conclusion - 42 
















INDEX (Continued) 

CASES AND AUTHORITIES CITED 
Table of Cases 


• • 
n 


PAGE 

American Communications Association v. Douds, 339 


U. S. 382_ 29 

Clarendon v. Weston, 16 Vt 332_ 37 


DeJonge v. Oregon, 299 U. S. 353_ 31,33 

Federal Trade Commission v. American Tobacco Co,, 

264 U. S. 299_ 38 

Fulton Bag and Cotton Mills v. U. S., 57 F. (2) 914.... 37 

Girard Trust Co. v. U. S., 270 U. S. 163_ 37 

Herndon v. Lowry, 301 U. S. 242_ 13 

In re Pacific Railway Commission, 32 Fed. Rep. 241.. 38 
Interstate Commerce Commission v. Brinson, 154 

U. S. 447_ 38 

Kilbourn v. Thompson, 103 U. S. 168_ 19 

Louisville Trust Co. v. Louisville N. A. & C. R. Co., 

174 U. S. 674._ 25 

Lovell v. Griffin, 303 U. S. 444._ 23 

McGrain v. Daugherty, 273 U. S. 135_ 19 

Murdock v. Pennsylvania, 319 U. S. 105- 24 

Murdock v. United States, 290 U. S. 389_ 5,11,40,41 

National Association of Manufacturers et al v. J. 

Howard McGrath (Pending)- 12 

Sinclair v. United States, 279 U. S. 263_ 35 

Strorriberg v. California, 283 U. S. 359_ 13 

Thomas v. Collins, 323 U. S. 516.- 22 

U. S. v. Butler, 297 U. S. 1- 25 

U. S. v. Cohen, 255 U. S. 81_ 13 

West Virginia State Board of Education v. Barnette, 

319 U. S. 624_ 23 

Winters v. New York, 333 U. S. 507_._ 13 

Statutes 

Act of June 22, 1938, 52 Stat. 942, U. S. C. A. Title 2, 

Section 192 - 6 

Act of June 25, 1948, 62 Stat. 928, U. S. C. A. Title 

28, Section 1291_ 2 

Federal Regulation of Lobbying Act, Public Law 601, 

79th Congress, U. S. C. A. Title 2, Sections 261- 

270 (Exhibit A)_7,12,15 

H. R. Res. 298, 81st Cong.---2,12 

























INDEX (Continued) 


Miscellaneous 

Buchanan Committee Citation of Dr. Edward Rumely 


No. 3024 _15 

House Report No. 3138, 81st Congress, 2d Session_37 

Time Magazine, July 9, 1951_31 




; 











United 


at Appwtla 


Edwabd A. Rtjmely, Appellant 


Appeal from Order and Judgment of The United States 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


Appellant Edward A. Rumely was subpoenaed to ap¬ 
pear before the Buchanan Committee of the House of 
Representatives, created for the purpose of investigating 
the “lobbying activities”. Appellant appeared before 
said Committee and while freely answering most ques¬ 
tions and producing most of the documents requested, 
refused to furnish any information concerning the names 
of persons purchasing books from the organization of 
which he was Executive Secretary. Appellant was cited 
for contempt for refusal to furnish the requested infor- 
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mation and after a trial in The United States District 
Court for the District of Columbia was convicted by a 
jury on three counts of the indictment. Appellant was 
sentenced by the court to six months in prison and fined 
a sum of $1,000, the prison sentence being suspended. 
The trial court also entered an order denying appellants 
motion for a new trial. 

Appellant Rumely appeals from the order and judg¬ 
ment of the District Court entering sentence on the ver¬ 
dict and the order of the District Court denying the mo¬ 
tion of appellant for a new trial. This appeal is taken 
under the jurisdiction granted the United States Court 
of Appeals for the District of Columbia by the Act of 
June 25, 1948, 62 Stat. 928, U. S. C. A. Title 28, Sec¬ 
tion 1291. 

STATEMENT OF CASE 

The appellant Edward A. Rumely is Executive Secre¬ 
tary of the Committee for Constitutional Government, 
Inc. He was subpoenaed to produce records and to tes¬ 
tify by the Select Committee on Lobbying Activities 
created by the House of Representatives (hereinafter 
described as the 1 ‘Buchanan Committee”). 1 He pro¬ 
duced voluminous records and testified at length, but re¬ 
fused to furnish records or to give oral evidence dis¬ 
closing the names and addresses of purchasers of books 
published by the Committee for Constitutional Govern¬ 
ment, Inc. (hereinafter described as the “C. C. G.”) 

The appellant refused to give this evidence on the 
ground that in demanding it the Buchanan Committee 
had exceeded whatever investigatory power it possessed 
and that it had no constitutional power to compel the 
disclosure of the names and addresses of purchasers of 


1 H. R. Res. 298, 81st Congress (Joint App. 188) 
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books published by C. C. Gr. He expressly asserted that 
such legislative compulsion would be in violation of the 
provisions of the First and Fourth Amendments, and an 
unconstitutional abridgement of the freedom of the press. 

The Buchanan Committee reported the appellant’s re¬ 
fusal to give evidence to the House of Representatives, 
which passed a resolution certifying the report to the 
U. S. District Attorney for action. Dr. Rumely was in¬ 
dicted for contempt and convicted on three counts of the 
indictment in the United States District Court for the 
District of Columbia under the statute which, as more 
fully set forth hereinafter, makes it a misdemeanor for 
a witness before a Congressional Committee to * ‘ wil¬ 
fully” make default in delivering documents or refusing 
to answer any question pertinent to the question under 
inquiry. 

There was no contested issue of fact submitted to the 
jury, only the formal one of the “guilt” of the appellant 
Rumely in refusing to give evidence which he admitted 
he refused to give. All the controversial issues raised 
by the defense were held by the trial judge to be issues 
of law, all of which he decided against the appellant’s 
contentions. 

1. The court held and instructed the jury as a matter 
of law: 

That the Buchanan Committee “was a validly consti¬ 
tuted committee of Congress, that said Committee had 
jurisdiction over the matters under consideration, that 
the records and information requested, as alleged in 
Counts 1 and 6 and the question asked, as alleged in 
Count 7, were pertinent thereto; that the Committee had 
a reasonable basis for issuing the subpoenas in question 
• • • and that they were valid subpoenaes.” (Joint 
App. 175) 
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The appellant contended—and contends on this appeal 
—(a) That the Buchanan Committee was not given and 
could not validly be given jurisdiction (under guise of 
authority to investigate “lobbying activities intended to 
influence, encourage, promote or retard legislation”) to 
investigate the publication and sale of books and trans¬ 
actions between the publisher and his customers, and 
compel the publisher to make public the names and ad¬ 
dresses of all purchasers of his books; (b) That the 
records and information sought by subpoena and the 
questions asked by the Committee which were refused 
were not pertinent to any lawful inquiry of the Commit¬ 
tee, that there was no reasonable basis for a subpoena to 
compel the production of such evidence and no valid 
subpoena could be issued by the Committee for that 
purpose; (c) That the ruling of the court and instruc¬ 
tions to the jury were unsupported by evidence, erron¬ 
eous as conclusions of law, in violation of constitutional 
rights and limitations in the First, Fourth, Fifth and 
Ninth Amendments, and clearly constituted reversible 
error. 

2. The court held and instructed the jury as a matter 
of law: 

That the default of the appellant to produce records 
and to testify was wdfuL, if his refusal was deliberate 
(which appellant admitted) and not accidental, and that 
his reasons for refusing were immaterial as was also 
his good faith. (Joint App. 177) 

The appellant contended—and contends on this ap¬ 
peal—(a) That the issue of “wilfulness” in this criminal 
case should have been submitted to the jury and evidence 
should have been admitted which would have showed that 
the appellant, not “wilfully” but in good faith, and 
upon advice of competent counsel, refused to give the 
evidence demanded, only because he was convinced that 
it would be a violation of the Bill of Rights and of his 




constitutional rights as a publisher for the Committee 
to compel him to give this particular evidence—(b) That 
these reasons for his refusal were material to a full and 
fair consideration of his defense by the jury; (c) That 
the ruling of the court and instruction to the jury on 
“wilfulness” constituted reversible error under the ex¬ 
press holding of the Supreme Court in Murdock v. 
U. 8 ., 290 U. S. 389. 

3. The court held and instructed the jury as a mat¬ 
ter of law: 

That “the nature of the activities of the appellant, 
or of the organization with which he was connected is 
not an issue in this case, 


(Joint App. 176) 

The appellant contended—and contends on this appeal 
—(a) That the nature of the activities of the appellant 
and his organization was one of the decisive issues in 
the case; (b) That the false and unwarranted presump¬ 
tion (unsupported by evidence) that the appellant and 
the C. C. Gr. were engaged in “lobbying activities” pro¬ 
vided the only basis for the ruling of the court which 
sustained the power of the Committee to compel the tes¬ 
timony demanded and upheld the “pertinence” of that 
testimony; (c) That to exclude evidence of what were 
the actual activities of appellant and his organization, 
even from the judge’s personal consideration, was pal¬ 
pable, inexcusable and reversible error. 

It will be evident from the foregoing summary of the 
more important errors of the trial judge that ibis case 
was in reality tried and decided by the judge alone. 
But after his consistent exclusions of appellant’s prof- 
ered and material evidence, not merely from the jury 
but even from his own consideration, and after his ob¬ 
vious failure to give serious consideration to constitu¬ 
tional limitations of legislative powers and constitutional 
rights of witnesses, which were urged upon him by appel- 
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lant’s counsel, his instructions to the jury, which amounted 
to a directed verdict of “guilty”, followed as a matter 
of course. Equally clear from the record of the trial 
before the judge (out of the hearing of the jury) is the 
basis and the error of the court’s denial of appellant’s 
motion for a judgment of acquittal, made after the close 
of the prosecution’s case and renewed at the close of the 
entire case. 

It is impossible, however, to summarize this record in 
a mere “statement of facts”, since it is a melange of 
offers of evidence in behalf of appellant, the admission 
of a little of it and the exclusion of most of it, with a 
large part of the record taken up with arguments to the 
judge alone on mixed issues of fact and law which he 
eventually decided as “matters of law”. 

Accordingly to clarify what would otherwise be a con¬ 
fused review of a most confusing record we will present 
as the first part of our Argument—an argumentative 
review of the issues of fact and law as they were de¬ 
veloped largely in the record made before the trial judge 
out of the hearing of the jury. 

STATUTES INVOLVED 

Appellant was indicted for contempt and convicted on 
three counts of the indictment in the United States Court 
of the District of Columbia under an Act of June 22,1938, 
52 Stat. 942, USCA, Title 2, Section 192, which provides: 

“Every person who having been summoned as a wit¬ 
ness by the authority of either House of Congress 
to give testimony or to produce papers upon any mat¬ 
ter under inquiry before either House, or any joint 
committee established by a joint or concurrent reso¬ 
lution of the two Houses of Congress, or any com¬ 
mittee of either House of Congress, wilfully makes 
default, or who, having appeared, refuses to answer 
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any question pertinent to the question under inquiry, 
shall be deemed guilty of a misdemeanor, punishable 
by a fine of not more than $1,000 nor less than $100 
and imprisonment in a common jail for not less than 
one month nor more than twelve months.” 

See Exhibit A for full text of the Federal Regulation 
of Lobbying Act (Public Law 601, 79th Congress, U. S. 
C. A., Title 2, Sections 261-270) which provided the gene¬ 
sis of the Buchanan Committee investigation. 

The resolution of the House of Representatives creat¬ 
ing the Buchanan Committee is set forth in full in the 
Joint Appendix, Page 188. 

% 

STATEMENT OF POINTS 

It is the position of appellant Rumely that: 

L The District Court was in error when it concluded 
as a matter of law that the Buchanan Committee had con¬ 
stitutional authority to require the appellant to produce 
and/or state the names and addresses of the purchasers 
of books from the publisher by whom appellant was em¬ 
ployed. 

2. The District Court was in error when it concluded 
as a matter of law that the information sought from ap¬ 
pellant by subpoenas and a question was pertinent to 
the inquiry conducted by the Buchanan Committee. 

3. The District Court was in error when it concluded 
as a matter of law that there was a reasonable basis for 
the subpoenas issued to compel the production by the ap¬ 
pellant of the names and addresses of purchasers of 
books. 

4. The District Court was in error when it instructed 
the jury that the reasons for appellant’s refusal to fur¬ 
nish the requested information, or his good faith in so 
refusing, were immaterial and that appellant’s default was 
wilful. 
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5. The District Court was in error in concluding as a 
matter of law that appellant had no rights under the 
Constitution to refuse to furnish the requested informa¬ 
tion or to answer the question in issue. 

6. The District Court was in error when it refused 
to admit evidence proffered by the appellant as to the 
nature of his activities, or those of the organization with 
which he was connected. 

7. The District Court was in error when it refused to 
grant appellant’s timely motions for a judgment of ac¬ 
quittal. 

8. The District Court was in error when it denied 
appellant’s motion for a new trial. 

SUMMARY OF ARGUMENT 

• 1. The Buchanan Committee was only authorized to 
investigate “lobbying activities” intended to influence, 
encourage, promote or retard legislation. The 1946 Lob¬ 
bying Act and the Buchanan Committee investigation 
might be lawful if confined to any illegitimate efforts to 
influence legislators but any effort to legislate or investi¬ 
gate legitimate efforts of citizens to express their opin¬ 
ions as to desirability of legislation would exceed the con¬ 
stitutional powers of Congress. The appellant and the 
C. C. G. were not engaged in “lobbying”, but were pub¬ 
lishers and distributors of educational books and pamph¬ 
lets. The appellant and the C. C. G. had registered under 
the vague and loosely drawn Lobbying Act as a precau¬ 
tion against possible burdensome prosecution. These reg¬ 
istrations were made under protest that they were not 
engaged in lobbying. The prosecution took the position 
that the fact of registration even under protest was proof 
that all the activities of appellant were pertinent to the 
inquiry. The trial court, despite the lack of any evi- 
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dence that appellant and C. C. G. were engaged in 
“lobbying”, ruled that they were “lobbying” and ex¬ 
cluded proffered evidence as to their true activities. While 
the government had the burden of proof of pertinency 
of the subpoenas and question seeking the names and ad¬ 
dresses of purchasers of books from appellant and 
C. C. G., the court erroneously excluded from admission 
or consideration, evidence offered by appellant which in¬ 
cluded copies of the books sold even though the content 
of the books is one of the most important factors in de¬ 
termining pertinency in this case. 

2. The only legitimate object of a Congressional com¬ 
mittee investigation is to aid it in legislating. If “lobby¬ 
ing activities” are to be the subject of legislation they 
cannot include legitimate efforts of citizens to influence 
legislation by speaking, printing, and disseminating eco¬ 
nomic, social, moral, or political opinions so as to influ¬ 
ence public opinion. The First Amendment specifically 
forbids Congress to abridge such freedoms. In this case, 
if such invalid legislation was not the object of the Buch¬ 
anan Committee the names and addresses of the pur¬ 
chasers of the books were not pertinent to the inquiry, 
and if such invalid legislation was the object of the in¬ 
vestigation the entire investigation was invalid. 

3. The liberties secured by the First Amendment are 
indispensable democratic freedoms, and any attempt to 
restrict them must be justified by an obvious public in¬ 
terest, threatened not doubtfully or remotely, but by clear 
and present danger. Every sort of publication which af¬ 
fords a vehicle of information and opinion is included in- 
these liberties. The protection of the freedom of the 
press afforded by the First Amendment precludes a hold¬ 
ing that “lobbying activities” subject to legislative regu¬ 
lation include all activities of any and all publishers 
of any publication which may influence legislation directly 
or indirectly. Any Congressional attempt under the gnise 
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of investigating “lobbying activities’’ to force a pub¬ 
lisher to make a public disclosure of the names of pur¬ 
chasers of his books, whether by subpoena or interroga¬ 
tories, is a plain and unwarranted invasion of the rights 
guaranteed the publisher by the Constitution. 

4. Free public discussion of public issues by speaking, 
publishing and distributing opinions as to desirable or 
undesirable legislation or by assembling and petitioning 
the government for redress of grievances cannot be con¬ 
stitutionally abridged, hampered and discouraged by de¬ 
fining all efforts to influence the passage or defeat of 
legislation as “lobbying” and by then forbidding “lobby¬ 
ing” except by persons who register and make a detailed 
accounting for all receipts and expenditures in aid of 
“lobbying”, so defined, and who report the names of all 
“contributors”. By such legislative action not only free¬ 
dom of the press is abridged, but also the cognate pre¬ 
cious freedom of speech and the right to assemble and 
petition for redress of grievances. This “freedom of 
political discussion” is protected not only by the First 
Amendment. It is part of the “liberty” protected in the 
Fifth Amendment and is one of the rights retained by 
the people in the Ninth Amendment. The court below 
showed no regard for these constitutional rights and free¬ 
doms when it held that the names of persons purchasing 
books from appellant and C. C. G. were pertinent to an 
investigation of “lobbying activities”. 

5. Being a criminal case the government had the bur¬ 
den of proving that the information demanded from ap¬ 
pellant was pertinent to the investigation of “lobbying 
activities”. The trial court refused to admit evidence 
proffered by appellant to show the nature of his activi¬ 
ties, the activities of the C. C. G. and the contents of the 
books which had been sold. In the face of this refusal 
to admit evidence vital to the determination of the ques¬ 
tion, the court ruled that appellant and C. C. G. were 
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engaged in “lobbying” and the names of the pnrchasers 
of the books were pertinent to the inquiry. The only 
evidence on which the rulings could have been based is 
the testimony that appellant and the C. C. G. had regis¬ 
tered under the Lobbying Act under protest that they 
were not lobbying. These actions of the trial court con¬ 
stitute reversible error. 

6. The act upon which the indictment was based makes 
“wilful default” one of the elements of the crimes 
charged here. The trial court, in direct contradiction to 
the holding of the Supreme Court in Mwdock v. U. S., 
supra, instructed the jury that appellant’s default in 
producing the names of the purchasers of books was 
“wilful” if his refusal was deliberate and not acci¬ 
dental and that his good faith or reasons for refusing 
were immaterial. Appellant’s requested instructions con¬ 
cerning good faith, lack of evil motive and actual belief 
in his rights under the Constitution were denied. These 
rulings of the trial court clearly constitute reversible 
error. Not only were the instructions of the trial court 
erroneous but the motions of the defendant-appellant for 
Judgment of Acquittal should have been granted. 

ARGUMENT 
Part I 

A review of the factual situation underlying the issues 
of law which the trial judge decided contrary to the evi¬ 
dence and without due regard for constitutional limita¬ 
tions upon the investigatory powers of the Buchanan 
Committee and the constitutional rights of the appellant 
as a witness subpoenaed by that Committee. 

Pomt A. The Buchanan Committee was only author¬ 
ized to investigate to the following extent: 
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4 4 The Committee is authorized to conduct a study and 
investigations of (1) all lobbying activities intended to 
influence, encourage, promote or retard legislation; and 
(2) all activities of agencies of the Federal Government 
intended to influence, encourage, promote or retard leg¬ 
islation/’ (H. R. Res. 298, 81st Cong; Joint App. 188) 

Point B. The appellant, Dr. Rumely, and the C. C. G. 
were not engaged in “lobbying activities”. (The evi¬ 
dence proving this fact is discussed in detail under Points 
E-J, which follow.) They were publishers and distribu¬ 
tors of educational books, pamphlets and other printed 
matter. These activities were no more subject to investi¬ 
gation as “lobbying” than the private affairs of hun¬ 
dreds of other publishers of books, magazines and news¬ 
papers, whose “freedom of the press” cannot be abridged 
by legislative action requiring them to make public re¬ 
ports and accountings regarding their operations and to 
disclose the names and addresses of purchasers of their 
publications. 

Point C. The Congress enacted in 1946 the Federal 
Regulation of Lobbying Act, supra (herein described as 
the Lobbying Act) which attempted unlawfully to bring 
within the scope of legislative regulation the activities of 
all persons seeking “to influence directly or indirectly 
the passage or defeat of any legislation by the Congress 
of the United States”. This Act was clearly unconstitu¬ 
tional in its attempted exercise of a power expressly 
denied to Congress to abridge the freedom of speech 
and of the press and the right to assemble and to peti¬ 
tion the government for a redress of grievances. 1 We 


1 The constitutionality of the Lobbying Act has been challenged 
in the case entitled National Association of Manufacturers of 
U. S. A. et al. v. J. Howard McGrath , which is set for argument 
before a Special Statutory Court of three judges, in the District of 
Columbia, on September 24, 1951. 
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submit in the present case that the Act violated these 
First Amendment freedoms, the “liberty” protected by 
the Fifth Amendment and the rights retained by the 
people in the Ninth Amendment. From the standpoint 
of vagueness alone it violates the due process of law 
clause of the Fifth Amendment. 

“The maintenance of the opportunity for free politi¬ 
cal discussion to the end that government may be 
responsive to the will of the people and that changes 
may be obtained by lawful means, an opportunity 
essential to the security of the Republic, is a funda¬ 
mental principle of our constitutional system. A 
statute which upon its face, and as authoritativelv 
construed, is so vague and indefinite as to permit the 
punishment of the fair use of this opportunity is 
repugnant to the guaranty of liberty contained in the 
Fourteenth Amendment.” 

Stromberg v. California, 283 XT. S. 359, 369 
“It is settled that a statute so vague and indefinite, 
in form and as interpreted, as to permit within the 
scope of its language the punishment of incidents 
fairly within the protection of the guarantee of free 
speech is void, on its face, as contrary to the Four¬ 
teenth Amendment. • * * A failure of a statute limit¬ 
ing freedom of expression to give fair notice of what 
acts will be punished and such a statute’s inclusion 
of prohibitions against expressions, protected by the 
principles of the First Amendment, violates an ac¬ 
cused’s rights under procedural due process and 
freedom of speech or press.” 

Winters v. New York, 333 U. S. 507, 509. 

See also the early landmark case entitled U. S. v. 
Cohen, 255 U. S. 81 and Herndon v. Lowry, 301 U. S. 
242, 259. 

Point D. The Buchanan Committee was created to 
investigate “lobbying activities”. This might be a law¬ 
ful investigation if confined to investigation of any illegi¬ 
timate efforts to influence legislators, as by bribery or 
coercion, to induce the passage or defeat of legislation. 
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But if “lobbying activities” were interpreted to include 
wholly legitimate efforts of citizens to express their opin¬ 
ions as to the desirability of legislation, so as to influence 
the opinions of legislators and public opinion in favor 
of, or in opposition to legislation, then any legislative 
action by the Congress, or by investigatory action by a 
Congressional committee restricting such alleged “lobby¬ 
ing activities”, would exceed the legislative powers of 
the Congress. 

Point E. The entire question as to whether the appel¬ 
lant Rumely and the C. C. G. were subject to investiga¬ 
tion as to their activities depended upon whether they 
were engaged in “lobbying activities”, which might be 
subject to legislative action by the Congress. But the 
court held and instructed the jury that the “nature of 
the activities of the defendant, or of the organization with 
which he was connected, is not an issue in this case”! 
(Joint App. 176). The only possible explanation or 
basis for such a ruling, eliminating one of the most vital 
issues in the case, was the previous decision of the judge 
that as a matter of law the information sought by the 
Buchanan Committee was “pertinent” to its inquiry. 
But this decision had been based on the only evidence 
offered by the government prosecutor in support of 
“pertinency”, which was that the appellant Rumely and 
the C. C. G. wnder protest had registered and reported 
under the Lobbying Act. 

In connection with the evidence offered by the govern¬ 
ment in support of its burden to prove pertinency, the 
prosecutor, Mr. Hitz, stated: 

“We think the evidence as to the pertinency as 
to the resolution, and therefore as to the inquiry of 
this committee, is fully covered when we have proved, 
as we have here, that there was registration by the 
organization of which Mr. Rumely was the Executive 
Secretary.” (Joint App. 40) 
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Point F. The government prosecutor took the posi¬ 
tion: “In view of the fact that he was registered, and 
his organization was registered, even though as he stated 
under protest, that it shows some if not all of the activi¬ 
ties of the committee for Constitutional Government, 
came within the purview of the inquiry by this Commit¬ 
tee”. (Joint App. 40) 

This strange argument was evidently accepted as sound 
by the court, to wit, that when a man protests that he is 
not a “lobbyist” this proves that he is a “lobbyist”. 
The Lobbying Act is so vague in its coverage and defini¬ 
tion of what is a crime (ie. failure to register if one 
participates in an effort “to influence directly or indi¬ 
rectly the passage or defeat of any legislation by the Con¬ 
gress of the United States”) that obviously any publisher 
and distributor of a book or a pamphlet presenting politi¬ 
cal opinions must choose at his peril between registering 
and reporting wider protest or risking a prosecution for 
a misdemeanor carrying a penalty of fine and imprison¬ 
ment (See 310(a) Lobbying Act, supra) and deprivation 
of civil rights for a period of three years (See 310(b) 
Lobbying Act, supra) I 

Point G. The report of the Buchanan Committee to 
the House citing the defendant for contempt stated flatly: 

“The distribution of printed material to influence 
legislation indirectly by influencing public opinion is 
the basic function of the Committee for Constitu¬ 
tional Government” (81st Congress, 2nd Session, 
Report Ho. 3024) 

It was thus conceded that the C. C. G. was not engaged 
in “lobbying activities” unless the activities of a free 
press—expressly freed from legislative restraint by the 
First Amendment—are “lobbying”. There is not a scrap 
of evidence in the record of this case to the effect that 
Dr. Rumely or the C. C. G. engaged in any personal so¬ 
licitation of members of Congress or in any of the activities 
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commonly described as “lobbying”. There is ample evi¬ 
dence in Dr. Rumely’s testimony (Joint App. 112,140,143- 
146) that the activities of himself and the C. C. G. were 
devoted entirely to publishing and distributing printed 
material to influence public opinion and the opinion of 
legislators, which of course always “indirectly” influences 
legislation—which is a right of American citizens made 
constitutionally free from legislative restraint. 

Point H. Several citizens of high reputation, former 
Senator Hawkes, Mrs. Amos Pinchot, Mr. Samuel T. 
Williamson and Representative Charles A. Halleck (a 
member of the Buchanan Committee), testified strongly 
to Dr. Rumely’s reputation for truth and veracity. They 
were not cross-examined nor controverted. Therefore, 
the truth of his protest and his testimony that neither 
he nor the C. C. G. engaged in “lobbying” stands un¬ 
challenged. (Joint App. 120,122,158) Their registration 
wider protest was simply their forced submission to the 
unlawful requirements of an Act of Congress so vague 
and sweeping in its coverage that persons who could not 
be constitutionally compelled to register and report their 
activities did so in self-protection against a threat of 
unlawful prosecution. 

Point I. In this absence of any affirmative evidence— 
indeed in the face of negative evidence—the judge de¬ 
cided as a fact that the appellant and the C. C. G. were 
engaged in a “lobbying activity” and stated: 

“I can’t imagine anything more pertinent in con¬ 
nection with lobbying than asking the names and 
dollars and cents contributed, because that is what 
makes the wheels spin, it seems to me.” (Joint App. 43) 

Point J. The lack of any evidence whatsoever on 
which to base this ruling of the court, that testimony as 
to the names and purchasers of books could be com¬ 
pelled as “pertinent” to this inquiry into “lobbying”, 
is made vividly clear in the appellant’s testimony re- 
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garding the purchase of 4000 copies of Flynn's The Road 
Ahead by the unidentified * 4 lady from Toledo." The 
seventh count of the indictment, upon which Dr. Rumely j 
was convicted, is based on this episode. 

j 

Dr. Rumely testified as follows: 

“This woman did not give us $2000 to distribute 
the book. She sent a check for $2000 and said: ‘I j 
want to take advantage of your special offer at 50 
cents a copy to send a copy of the book to the school 
teachers and clergymen of greater Toledo, and I will 
send you the list within a day or two to whom I j 
wish this book sent.' 

“She sent the check and we distributed the books 
to the list she sent in. It was not a contribution; it 
was an outright purchase for a particular purpose 
she designated, and a purpose we fulfilled. We sold ! 
the books on two bases, one, that the purchaser got j 
them all in bulk, or, if the purchaser supplied a list 
of names to which they wished them sent we would j 
send them out to the list of purchasers designated, 
but in either case we were not free; we had to do 
what the purchaser ordered." (Joint App. 140,141) 

I 

A copy of The Road Ahead was offered in evidence in 
behalf of the appellant, but was excluded by the Court! 
(Joint App. 99) This exclusion was palpable error 
for two reasons. First under any possible concept of 
“lobbying" it was “pertinent" to show what the book 
was that had been purchased. Certainly the publishing 
and sale of the Bible, or Milton's poems, or Mark Twain's 
Tom Sawyer could not be regarded as “influencing legis¬ 
lation" in any way so as to subject such transactions to 
legislative investigation and forced disclosure of private 
affairs. How could inquiries as to The Road Ahead 
be judged as “pertinent” to the inquiry in question with¬ 
out examining the book? Second, the government prose- j 
cutor had read into the record statements by the counsel 
for the Buchanan Committee, Mr. Fitzgerald, in the I 
committee hearings, arguing that The Road Ahead dealt | 


i 
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with “specific legislation’’, quoting from the book, and 
asserting: “I think that the true significance of The 
Road Ahead can be obtained only by reading it in its 
entirety, and I suggest that the committee read it.” 

But, when counsel for the defendant offered The Road 
Ahead in evidence in the present case the prosecutor ob¬ 
jected and the court sustained the objection! Counsel 
for defendant then offered in evidence Judge Norton’s 
handbook on The Constitution and other books “to show 
the character of the publications sold by this committee” 
(the C. C. G.), also an engrossed copy of the Bill of 
Bights “disseminated in numbers totalling millions”, and 
“types of all books and literature published and dissemi¬ 
nated by this Committee for Constitutional Government”. 
(Joint App. 90, 99, 102) 

Point K. All this evidence was rejected—so that the 
issue as to whether the appellant or the C. C. G. en¬ 
gaged in any “lobbying activities” was left by the judge 
to be decided by him solely on the basis that the appel¬ 
lant and the C. C. G. had registered and reported under 
the Lobbying Act wider protest that they were not en¬ 
gaged in lobbying. His decision that they were engaged 
in “lobbying” could only be a ruling that every publisher 
and distributor of books and other printed material which 
expresses any social, economic, moral or political opin¬ 
ions which may “influence legislation”, is engaged in an 
activity called “lobbying” which can be regulated by 
Congressional lawmaking and can be investigated by a 
Congressional committee with compulsory disclosure of 
the names and addresses and consequently the private 
opinions of all purchasers of such publications. 

This cannot be the law so long as the Bill of Rights 
is sustained as the guarantor and protector of the civil 
liberties of the American people. A brief review of con- 


trolling opinions of the Supreme Court will certainly 
demonstrate that this is not the law and that the Dis¬ 
trict judge should have entered a judgment of acquittal of 
the appellant at the close of the government case. Having 
denied the motion for a judgment of acquittal without preju¬ 
dice, the Judge should have granted the motion when 
renewed at the close of the entire case. Instead of so 
doing he gave instructions to the jury which left to 
the jury no option except to bring in a verdict of guilty. 
The decisive issues were all decided by the court and 
the manifold errors in his rulings will be demonstrated 
by a brief review of applicable decisions and opinions 
of the Supreme Court. 

Part II 

The well settled law regarding constitutional limita¬ 
tions on the legislative powers of the Congress and the 
rights of the appellant witness under the Bill of Bights 
require a reversal of the rulings and instructions of the 
Trial Judge and a judgment of acquittal of the appellant. 

A. The Investigatory Power 

The opinion of the Supreme Court in McGrain v. 
Daugherty, 273 U. S. 135, lays down the major prin¬ 
ciples of law decisive of the present case. The court 
held quoting with approval from Kilboum v. Thompson, 
103 TL S. 168, that— 

“The principles announced and applied in the case 
are that neither House of Congress possesses a ‘gen¬ 
eral power of making inquiry into the private affairs 
of the citizen’; that the power actually possessed 
is limited to inquiries relating to matters of which 
the particular house ‘has jurisdiction’ and in respect 
of which it rightfully may take other action;” 
(P. 170) 
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“While these cases (referring to KObotum v. 
Thompson, supra, In re Chapman, 166 U. S. 661 and 
Marshall v. Gordon, 243 U. S. 521) are not decisive 
of the question we are considering, they definitely 
settle two propositions which we recognize as en¬ 
tirely sound and having a bearing on its solution: 
One, that the two houses of Congress, in their sepa¬ 
rate relations, possess not only such powers as are 
expressly granted to them by the Constitution, but 
such auxiliary powers as are necessary and appro¬ 
priate to make the express powers effective; and, 
the other, that neither house is invested with ‘gen¬ 
eral’ power to inquire into private affairs and compel 
disclosures, but only with such limited power of in¬ 
quiry as is shown to exist when the rule of constitu¬ 
tional interpretation just stated is rightly applied. 
The latter proposition has further support in Harri- 
man v. Interstate Commerce Commission, 211 U. S. 
407, 417-419, and Federal Trade Commission v. 
American Tobacco Company, 264 U. S. 298, 305- 
306.” (P.173-174) 

In answer to a contention that investigative power 

may be abused, the court further held: 

“We must assume, for present purposes that 
neither house will be disposed to exert the power 
beyond its proper bounds, or without due regard 
to the rights of witnesses. But if, contrary to this 
assumption, controlling limitations or restrictions are 
disregarded, the decisions in KUboum v. Thompson 
and Marshall v. Gordon point to admissible measures 
of relief. And it is a necessary deduction from the 
decision in Kilbourn v. Thompson and In re Chapman 
that a witness rightfully may refuse to answer where 
the bounds of the power are exceeded or the questions 
are not pertinent to the matter under inquiry.” 
(P. 175-176) 

Later in the opinion it was held: 

“The only legitimate object the Senate could have 
in ordering the investigation was to aid it in legis¬ 
lating; and we think the subject-matter was such 
that the presumption should be indulged that this 
was the real object” (P. 178) 


21 


I 

i 

i 


Applying these principles to the present case we sub¬ 
mit that if “lobbying activities’’ were to be the subject 
matter of legislation they could only be such illegitimate 
or wrongful attempts to influence legislators as the Con¬ 
gress could constitutionally legislate against. If “lobby¬ 
ing activities” be interpreted to include the legiti¬ 
mate efforts of citizens to influence legislators or legis¬ 
lation by speaking, printing and disseminating economic, 
social, moral or political opinions so as to influence public 
opinion—and the opinions of legislators—the Congress 
would have ‘no jurisdiction’ to enact laws restricting 
such constitutionally protected freedoms of speech, press, 
assembly and petition. The Congress is specifically for- [ 
bidden by the First Amendment to abridge such free- ' 
doms and thus violate the fundamental rights of a free 
people. 

In the present case the court must either presume (a) 
that such invalid legislation was not the object of the 
House in ordering an investigation of lobbying (and 
hence the records and testimony sought were not perti¬ 
nent to the inquiry authorized), or (b) that, if such in¬ 
valid legislation mas the object of the investigation 
authorized, then the entire investigation was unlawful 
and not ordered “to aid it in legislating.” Then the 
investigation would be a deliberately lawless attempt to 
“inquire into private affairs and compel disclosures” of 
private opinions and activities beyond the scope of the j 
constitutionally limited legislative power. 

It does appear from the sweeping terms and vague j 
coverage of the Lobbying Act that the Congress may 
have not recognized that it could not legislate to restrict 
First Amendment freedoms under its power to legislate 
to restrict illegitimate and wrongful efforts to influence j 
legislators or legislation. The inquiries attempted by 
the Buchanan Committee certainly show an utter failure j 
to recognize this limitation upon Congressional power. 










But a court called upon to enforce compulsory disclosure 
of matters obviously beyond the scope of legislative regu¬ 
lation, must choose between either confining the definition 
of “lobbying activities ,, to activities subject to legislative 
regulation, or else find that the Lobbying Act and the 
Buchanan Committee investigation were unconstitutional 
attempts to exercise a power specifically denied to the 
Congress in the Bill of Rights. 

B. The Limitations of the First Amendment 

We should not impose on this court any lengthy dis¬ 
sertation on the rights protected against legislative re¬ 
straint by the First Amendment to the Constitution. But 
since these rights have been so plainly violated in the 
present case—and then judicially ignored—we are under 
obligation to assert them vigorously. A few quotations 
from opinions of the Supreme Court should be more 
effective than any original argument. 

In Thomas v. Collins, 323 XL S. 516, the court held: 

“The case confronts us again with the duty our 
system places on this court to say where the indi¬ 
vidual’s freedom ends and the State’s power be¬ 
gins. Choice on that border, now as always delicate, 
is perhaps more so where the usual presumption sup¬ 
porting legislation is balanced by the preferred 
place given in our scheme to the great, the indis¬ 
pensable democratic freedoms secured by the First 
Amendment. Cf. Schneider v. State, 308 U. S. 147; 
Cantwell v. Connecticut , 310 U. S. 296; Prince v. 
Massachusetts, 321 U. S. 158. That priority gives 
these liberties a sanctity and a sanction not per¬ 
mitting dubious intrusions. And it is the character 
of the right, not of the limitation, which determines 
what standard governs the choice. Compare United 
States v. Carotene Products Co., 304 U. S. 144, 152- 
153. 

“For these reasons any attempt to restrict those 
liberties must be justified by dear public interest, 
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threatened not doubtfully or remotely, but by clear 
and present danger. The rational connection be¬ 
tween the remedy provided and the evil to be curbed, 
which in other contexts might support legislation 
against attack on due process grounds, will not suf¬ 
fice. These rights rest on firmer foundation. Ac¬ 
cordingly, whatever occasion would restrain orderly 
discussion and persuasion, at appropriate time and 
place, must have clear support in public danger, 
actual or impending. Only the gravest abuses, en- | 
dangering paramount interests, give occasion for 
permissible limitation. It is therefore in our tradi- ! 
tion to allow the widest room for discussion, the 
narrowest range for its restriction, particularly when 
this right is exercised in conjunction with peaceable 
assembly. It was not by accident or coincidence that j 
the rights to freedom in speech and press were 
coupled in a single guaranty with the rights of the ! 
people peaceably to assemble and to petition for re- j 
dress of grievances. All these, though not identical, 
are inseparable. They are cognate rights, cf. De~ j 
Jonge v. Oregon, 299 TJ. S. 353, 364, and therefore j 
are united in the First Article’s assurance. Cf. 1 An- ; 
nals of Congress 759-760.” (P. 529, 530) 

In Lovell v. Griffin, 303 U. S. 444, the court held that 
book publishers are included in the freedoms protected j 
by the Constitution when it stated: 

“The liberty of the press is not confined to news¬ 
papers and periodicals * * * The press in its his¬ 
toric connotation comprehends every sort of pub¬ 
lication which affords a vehicle of information and 
opinion. What we have had recent occasion to say 
with respect to the vital importance of protecting 
this essential liberty from every sort of infringement 
need not be repeated. Near v. Minnesota,, supra; 
Gr os jean v. American Press Co., supra; Dejonge v. 
Oregon, supra.” (P. 452) 

In West Virginia State Board of Education v. Barnette, 
319 U. S. 624, the opinion of the Court stated principles, 
as to which we can assume there was and will be no 
dissent, in holding: 
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“The right of a State to regulate, for example, a 
public utility may well include, so far as the due 
process test is concerned, power to impose all of the 
restrictions which a legislature may have a ‘rational 
basis’ for adopting. But freedoms of speech amd of 
press, of assembly, amd of worship may not be in¬ 
fringed on such slender grounds. They are sus¬ 
ceptible of restriction only to prevent grave amd im¬ 
mediate danger to interests which the stale may law¬ 
fully protect ” (P. 639) (Italics ours) 

The invalidity of any attempt by the Congress to 
regulate the publication, distribution and purchase of 
concededlv lawful printed material is so plain that an 
investigation by a committee “in aid of (such) legislat¬ 
ing” cannot possibly be held to be a valid exercise of 
congressional power. 

We are forced to assume that justification of the in¬ 
quiries directed at the appellant and the C. C. G. will 
be attempted by the prosecution on the theory that to 
require (1) registration by a publisher of any printed 
material that might “influence directly or indirectly the 
passage or defeat of any legislation”, and to require 
(2) a public report and accounting for his receipts and 
expenditures, and (3) a report of the names and ad¬ 
dresses of any persons paying him more than $500, are 
not “restrictions” upon the freedom of the press. 

But such a theory is transparently unsound. ' The 
Supreme Court has held: 

“The power to impose a license tax on the exer¬ 
cise of these freedoms (protected by the First 
Amendment) is indeed as potent as the power of 
censorship which this Court has repeatedly struck 
down.” Murdoch v. Pennsylvania, 319 U. S. 105 

The registration and reporting required in the Lobby¬ 
ing Act—if applied to publishers—is a peculiarly oner¬ 
ous form of licensing. The obviously large cost of com- 
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pliance is as burdensome as a heavy license tax. The 
restraints upon publication are not only severe but are 
actually a form of censorship, prohibiting certain types 
of legitimate publication except upon conditions which 
compel the publisher to register as a “lobbyist” and 
which deter persons from buying his books because of 
public criticism that they are supporting “lobbying”. 
The inquiries of the Buchanan Committee were of the 
character that would undoubtedly injure a publisher’s 
business and scare away his prospective customers. No 
court can be respectfully asked to ignore these realities. 
Blind justice may be tolerable but not blind judges. 
“We may not shut our eyes to any facts of common 
knowledge”. Louisville Trust Co. v. Louisville N. A. <& 
C. R. Co., 174 U. S. 674, 683. “To do this would be 
to shut our eyes to what all others see and understand”. 
U. S. v. Butler, 297 U. S. 1, 61. 

The “lady from Toledo” purchased 4000 copies of The 
Rood Ahead to be sent to persons in her home town 
whose social, economic, moral or political opinions she 
thought it might influence. Surely she had a constitu¬ 
tional freedom to do this. But, if she had known that 
her name and address must be reported to Congress 
and would be sensationally publicized by a committee of 
Congress she might well have been deterred from mak¬ 
ing such a purchase. 

Even more obvious would be the legislative restraint 
on large employers to deter them from buying the book 
published by the C. C. G. entitled Why the Taft-Hartley 
Law? Many an employer, seeking to counteract the 
notorious propaganda of all major labor organizations 
against this Act, and to enlighten public opinion as to 
its merits, would be normally inclined to purchase quan¬ 
tities of these books for distribution. But the enforced 
publicity of such purchases under the Lobbying Act and 
the Buchanan Committee investigation would inevitably 
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deter many snch employers from thus arousing antago¬ 
nisms that would surely embarrass their efforts to main¬ 
tain cordial relations with their employees and union 
organizations. 

The Readers Digest , a magazine of several million 
circulation, published a condensation of The Road Ahead, 
large quantities of which were sold as a separate pamph¬ 
let to many quantity purchasers. Because of the special 
exemption of newspaper and periodical publishers in 
the Lobbying Act the Readers Digest was not required 
to register and to report on these sales. Nor could the 
Readers Digest publishers be compelled to give such 
information to the Buchanan Committee. But the prose¬ 
cution contends that the C. C. G. was required to regis¬ 
ter and report their sales and to answer the inquiries of 
the Buchanan Committee regarding these sales and the 
purchasers. 

It would be difficult enough to uphold the validity of 
this Act of Congress if it arbitrarily required book pub¬ 
lishers to register and report as “lobbyists” while it 
exempted newspapers and magazines from the same re¬ 
quirement, since it is well known that newspapers and 
magazines are much more actively and continuously en¬ 
gaged in influencing public opinion than book publishers. 
But the arbitrary burden and restriction upon book pub¬ 
lishers becomes positively ludicrous when it is pointed 
out that the book publisher of The Road Ahead is made 
subject to legislative restraints that are not imposed 
on the newspaper or magazine publisher of a condensa¬ 
tion of the same book! 

It is clear that, either the exemption of publishers 
of newspapers and periodicals was an arbitrary favor 
extended to these publishers, which would invalidate any 
restraints intended to be imposed on book publishers; 
or the Congress never intended (nor even imagined) 
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that book publishers would be held subject to the law J 
or to investigation by a committee authorized to investi- j 
gate 1 ‘ lobbying activities”. 

If, in the alternative, the Congress has acted on the 
assumption that all publishers of any printed material j 
which may *‘ influence directly or indirectly, the passage 
or defeat of any legislation by the Congress of the 
United States” cam, be required to register, report re¬ 
ceipts and expenditures, and reveal the names and ad¬ 
dresses of purchasers of their publications, then it is i 
imperative that the invalidity of such an excessive exer¬ 
cise of legislative power, in violation of the First Amend¬ 
ment, be speedily made plain by the judiciary. If book 
publishers can be harassed and muzzled today the entire i 
newspaper and periodical press can be regulated and 
browbeaten tomorrow on the same theory of legislative 
power. 

i 

It is hard to imagine any method, short of direct cen¬ 
sorship and forceful suppression of hostile criticism, 
by which a national administration could more effectively 
hamper and embarrass any political opposition to its 
policies and programs. If ‘‘lobbying activities”, subject 
to legislative regulation are held to include any and all . j 
publications which may “influence, directly or indirectly” i 
legislation, where is the limit to legislative abridgement 
of the freedom of the press? Even if criticisms and j 
opposing opinions cannot be directly censored and sup¬ 
pressed, what more effective way could be found to 
restrain them than to subject critics and opponents to j 
the harassment and burdens of— 

1. “registering” as persons engaged in a dubious 
activity, 

2. requiring them to make expensive, detailed reports, j 

3. dragging them before investigating committees to i 
testify as to their wholly legitimate but essentially 
private affairs, 


i 

i 



4. compelling the disclosure of the opinions and the 
names and addresses of those who support their 
activities in order that they in turn may be at¬ 
tacked, harassed and injured by persons who dis¬ 
agree with their ideas and thus may be effectually 
discouraged from voicing or propagating their 
opinions? 

We see a parallel line of devious reasoning employed 
today in Czechoslovakia and other communist ruled coun¬ 
tries. “Espionage” is universally regarded as properly 
subject to investigation and punishment by government. 
So, to abridge freedom of the press, a communist gov¬ 
ernment simply includes the ordinary search of news¬ 
men for news as “espionage” and the publication of 
news as “subversive attacks” upon the government. By 
this device even a foreign newspaper reporter, solely 
engaged in legitimate work, can be tried and convicted 
of heinous crimes. 

The passage of the Lobbying Act and the investigation 
of the Buchanan Committee follow exactly the same 
; pattern. The legitimate publishing and distribution of 
printed material is stigmatized as “lobbying”. Burden¬ 
some obligations of reporting, accounting and disclosing 
private affairs are imposed. Harassing, costly and de¬ 
famatory investigations are used to injure a legitimate 
business; and any resistance to improper demands brings 
a government prosecution and a jail sentence. 

How absurd for our national officials and the press 
of our nation to rail at Communist prosecutions—and 
the imprisonment of an Associated Press reporter in 
Czechoslovakia—while our own government follows the 
same pattern of censorship and persecution in using 
“lobbying” instead of “espionage” as the cloak with 
which to cover a venemous attack upon freedom of speech 
and a free press. 
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Two quotations from a recent opinion of the Supreme 
Court are most pertinent: 

“The high place in which the right to speak, think, 
and assemble as you will was held by the Framers 
of the Bill of Rights and is held today by those 
who value liberty both as a means and an end indi¬ 
cates the solicitude with which we must view any 
assertion of personal freedoms. We must recognize, 
moreover, that regulation of ‘conduct’ has all too 
frequently been employed by public authority as a 
cloak to hide censorship of unpopular ideas. We 
have been reminded that ‘It is not often in this 
country that we now meet with direct and candid 
efforts to stop speaking or publication as such. 
Modern inroads on these rights come from associat¬ 
ing the speaking with some other factor which the 
state may regulate so as to bring the whole within 
official control.’ (Mr. Justice Jackson, concurring in 
Thomas v. Collins, 323 U. S. 516, 547 (1945).)” 
American Communications Association, C. I. 0. v. 
Doitds, 339 U. S. 382, 399. 

In the above case (which involved the non-communist 
oath required by the Taft-Hartley Act) the Court an¬ 
swered the contention that the statute was an attempted 
exercise of “thought control”, as follows: 

“The answer to the implication that if this statute 
is upheld ‘then the power of government over be¬ 
liefs is as unlimited as its power over conduct and 
the way is open to force disclosure of attitudes on 
ail manner of social, economic, moral and political 
issues post. p. 438, is that that result does not fol- v 
low ‘while this Court sits’ ( Panhandle Oil Co. v. 
Knox, 277 U. S. 218, 223 (1928).” (Italics ours) 
American Communications Association v. Douds, su¬ 
pra, P. 410. 

We feel confident that “while this Court sits”, it will 
hold that any legislative restraint upon freedom of the 
press by attempts “to force disclosure of attitudes” (of 
purchasers or distributors of legitimate publications) 
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“on all manner of social, economic, moral and political 
issues”, is an invalid abridgement of the freedom of the 
press protected by the First Amendment. 

C. The First, Fifth and Ninth Amendments 

In addition to an abridgement of freedom of the press, 
which we have discussed at some length, consideration 
should be given to violation of other constitutional rights 
which would inevitably follow upon sustaining the con¬ 
struction by the Buchanan Committee of the Lobbying 
Act and of its own investigatory power, which is offered 
as the sole legal justification for compelling production 
of the records and testimony which were refused by 
defendant. 

Free public discussion of public issues by speaking, 
publishing and distributing opinions as to desirable or 
undesirable legislation or by assembling and petitioning 
the government for redress of grievances cannot be con¬ 
stitutionally abridged, hampered and discouraged by de¬ 
fining all efforts to influence the passage or defeat of 
legislation as “lobbying” and by then forbidding “lobby¬ 
ing” except by persons who register and make a detailed 
accounting for all receipts and expenditures in aid of 
“lobbying”, so defined, and who report the names of all 
“contributors”. By such legislative action not only free¬ 
dom of the press is abridged, but also the cognate pre¬ 
cious freedom of speech and the right to assemble and 
petition for redress of grievances. 

Effective exercises of freedom of speech, and of the 
right to assemble and petition, in such a manner as to 
have any appreciable effect upon public opinion and 
upon legislation inevitably require, in this nation of 
150,000,000 people, the expenditure of money in substan¬ 
tial amounts and the employment of paid agents to do 
a great deal of detailed, time consuming work. A large 
mass meeting cannot be arranged, an impressive peti- 
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tion cannot be prepared, halls cannot be rented, adequate 
publicity cannot be secured, in support of social, eco¬ 
nomic, moral or political opinions without organizing 
for collective action and without collecting and expend¬ 
ing considerable sums of money. According to the con¬ 
struction of the Lobbying Act upon which this prosecu¬ 
tion is grounded, every such exercise of First Amend¬ 
ment Freedoms by volunteer committees, non-profit asso¬ 
ciations or permanent organizations (such as, for ex¬ 
ample, the Women’s Christian Temperance Union, the 
American Bar Association or the Federal Council of 
Churches) would be subject to legislative restraint by 
compelling compliance with the Lobbying Act and sub¬ 
jecting all persons involved to such investigations as 
that conducted by the Buchanan Committee. 

It is a matter of common knowledge that federal de¬ 
partments and bureaus prepare and distribute at public 
expense an enormous amount of “educational” material, 
which is intended to influence directly or indirectly pub¬ 
lic opinion and legislation. 2 Members of Congress them¬ 
selves have printed and distributed at public expense 
articles, speeches and reports for the same purposes. To 
avoid the dangers of such political indoctrination the 
utmost freedom of private organization and action to 
educate and influence public opinion is essential to make 
government “responsive to the will of the people” 
(DeJonge v. Oregon, 299 U. S. 353) and to prevent oppo¬ 
sition to the party in power from being overwhelmed 
by a flood of government propaganda. Hence any at- 


2 “The Federal Government now employs about 5000 full- and 
part time press-agents, spends an estimated $65 million a year on 
salaries and printing. ... In addition nearly every high Adminis¬ 
tration official has a press relation adviser who masquerades as a 
‘special assistant’, feeds the press a constant flow of ‘don’t-quote-me’ 
background information or ‘leaks' calculated to prove that 1) the 
official is wonderful, 2) his opponents are not to be trusted and 3) 
all is well in Government.” Time, July 9, 1951, p. 54. 
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temped legislative restraint on private opinion-making 
efforts should be regarded as prima facie an abuse of 
legislative power. 

It must be recognized that political campaigns for the 
election of public officials are subject to certain legisla¬ 
tive regulations which have an entirely different justifica¬ 
tion from that offered for the regulation of “lobbying”. 
The expenditure of money and other contributions to pro¬ 
mote the election of a public official may have a direct 
<md improper influence upon his conduct in office—as has 
been unfortunately proven too often in our political his¬ 
tory. There may be a reasonable limitation upon th* 
amount of money which should be so contributed or ex¬ 
pended. There is an intended restraint upon undue or 
improper influence, in giving publicity to the names of 
large contributors. These are not restraints upon free¬ 
dom of speech or press, but on the use of improper 
money influence upon individuals, which might be limited 
or discouraged by publicity. And here legislative re¬ 
straint is exercised to remedy a substantive evil and 
menace to free elections, and representative government, 
which has been generally recognized as an evil. 

But the restraint of expenditures made to propagate 
opinions on public issues is an entirely different thing. 
Here the evil to be avoided is not too much, but too 
little private activity; not the spread but the suppression 
of private opinion; and not efforts to influence legisla¬ 
tion but public inertia and inattention to the discussion 
of public issues. Here is an area wherein the utmost 
freedom from governmental restraint is essential to the 
perpetuation of popular government and the maintenance 
of individual liberty. This has been recognized and 
accepted as a foundation principle of our form of gov¬ 
ernment ever since the Constitution and Bill of Rights 
were adopted. 
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In the language of Mr. Chief Justice Hughes, de¬ 
livering the unanimous opinion of the Supreme Court, 
in DeJonge v. Oregon, 299 TJ. S. 353: 

‘‘The greater the importance of safeguarding the 
community from incitements to the overthrow of our 
institutions by force and violence, the more impera¬ 
tive is the need to preserve inviolate the constitutional 
rights of free speech, free press and free assembly 
in order to maintain the opportunity for free po¬ 
litical discussion, to the end that government may 
be responsive to the will of the people and that 
changes, if desired, may be obtained by peaceful 
means. Therein lies the security of the Republic, 
the very foundation of constitutional government.” 
(P. 365) 

This “freedom of political discussion” is protected not 
only by the First Amendment. It is part of the “liberty” 
protected in the Fifth Amendment. It is one of the 
rights retained by the people in the Ninth Amendment. 
It is most likely that the invasion of these rights and 
freedoms will come from the Executive Department. 
That has occurred all too often. But an executive officer 
usually acts upon the basis of some authority apparently 
granted to him by the legislature. The greatest menace 
of a violation of these rights and freedoms lies always 
in a legislative Act—the making of a law to restrict 
the exercise of constitutional liberty. It is most sig¬ 
nificant that the First Amendment does not read: “No 
person shall be deprived of”, but reads “Congress shall 
make no law”. The mandate of the people was directed 
at the legislative authority, explicitly denying to it any 
power to abridge essential liberties. The people retained 
in full their right to criticise their government and their 
public officials, their freedom to express and to propa¬ 
gate their opinions and to call upon their public repre¬ 
sentatives to respond to those opinions. 
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The most inexcusable and arrogant defiance of the 
fundamental sovereignty of “the people *’ would be for 
the Congress to interfere in any way with their efforts 
by every means of legitimate persuasion to induce their 
representatives to act in accordance with their opinions. 
This was surely a right retained in the Ninth Amend¬ 
ment; and the means of its exercise were protected ex¬ 
plicitly by the First Amendment. 

Personal solicitation may go beyond reasonable bounds 
and become attempted bribery or coercion. Against such 
wrongful activities the members of Congress may 
rightly seek to protect themselves. But they should 
move most cautiously and with greatest deference to 
the individual liberties and private rights of citizens 
when they seek such self-protection. When we observe 
the extent to which legislators are openly subjected to 
inducements of favor by patronage and promotion, and 
to threats of political reprisal and personal loss and in¬ 
jury, we must realize that any legislative restraint upon 
exercises of political influence must be very carefully 
limited to clearly illegal or improper conduct and must 
avoid very carefully any legislative restraint upon the 
fundamental freedom of the citizen to express and propa¬ 
gate his political opinions and to influence legitimately 
the opinions and actions of his representatives. 

In the present case, however, instead of a cautious 
exercise of a dangerous power, the Congress proceeded 
with legislation and investigation of a most reckless 
and sweeping character. Only a fearsome regard for 
the self-protective powers of newspaper and magazine 
publishers evidently dictated the exclusion of these most 
influential molders of public opinion from the harassment 
of the Lobbying Act and the investigations of the 
Buchanan Committee. 

But a majority of the Committee had no regard for 
the constitutional rights and freedoms of. those sup- 
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porting or carrying on the work of the C. C. Gr. The 
defendant and the C. C. G-. were denounced as /‘lobby¬ 
ists” because they dared to publish books and pamph¬ 
lets that might create a public opinion in opposition to 
the legislative program of the party in power. So, by 
a strictly partisan majority vote, the Committee, over 
the objections of the minority, proceeded not only to 
serve and enforce a dragnet subpoena of records, but, 
after nothing else had been withheld from them, insisted 
on trying to compel the defendant to reveal the names 
and addresses of quantity purchasers of books—for what 
purpose? Simply to embarrass and injure the pub¬ 
lisher of books and his customers by smearing them with 
publicity to create the impression that they were engag¬ 
ing in some sort of dubious activity, derogatorily classed 
as “lobbying”—a word of evil import. 

D. The Record Is Barren of Any Evidence to Support 
the Trial Court’s Ridings in Regard to Pertinency . 

The prosecution in a criminal case has the burden of 
not only pleading but proving all the essential elements 
of the crime charged. The government in this case had 
the burden of proving, as the most essential element of 
the crime charged, that the information requested was 
pertinent to the Buchanan Committee inquiry. In the 
case of Sinclair v. United States, 279 U. S. 263, the Su¬ 
preme Court restated this basic rule of law in the follow¬ 
ing language: 

“Appellant earnestly maintains that the question 
was not shown to be pertinent to any inquiry the 
committee was authorized to make. The United 
States suggests that the presumption of regularity 
is sufficient without proof. But, without determining 
whether that presumption is applicable to such a 
matter, it is enough to say that the stronger pre¬ 
sumption of innocence attended the accused at the 
trial. It was therefore incumbent upon the United 
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States to plead and show that the question per¬ 
tained to some matter under investigation.’’ (P. 

296) 

We have heretofore pointed out that there is no evi¬ 
dence in the present record to support the conclusion 
of the trial judge that the defendant or the C. C. G. 
were engaged in any activity that would subject them 
to any lawful requirements of the Lobbying Act of in¬ 
vestigation by the Buchanan Committee. The question 
may naturally arise as to why the prosecutor did not 
attempt to prove by some sort of evidence what the 
activities of defendant and the C. C. G. actually were, 
and why the prosecutor objected to all evidence offiered 
by the defendant to prove what these activities actually 
were. This strange reticence suggests only one expla¬ 
nation. The prosecutor must have known that the de¬ 
fendant and the C. C. G. could prove that none of their 
activities could be subjected to lawful restraint or in¬ 
cluded within any definition of “lobbying” justifying 
either regulation or investigation. Any opening of the 
door by the presentation of any affirmative evidence by 
the prosecution witnesses would have opened the door to 
overwhelming negative evidence in behalf of the de¬ 
fendant. So the door was held shut by the prosecutor; 
and then it was locked by the trial judge against evi¬ 
dence that might have enlightened him as to what the 
activities of the defendant and the C. C. G. actually 
were. As a result there is no evidence in the record 
on which the trial judge could have legally based his 
rulings. 

Even the majority of the Buchanan Committee in its 
General Interim Report to Congress admits that the 
nature of the books which were excluded by the trial 
judge when offered by appellant are essential to a de¬ 
termination of the question of relevancy. 
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“The content of the publications concerned is, of 
course, important in determining whether or not the 
distributor may lawfully be required to disclose his 
source of support—either before this committee or 
pursuant to the Lobbying Act.” (81st Congress, 2nd 
Session, House Report No. 3138, p. 32) 

Counsel for the appellant cannot incorporate in their 
brief evidence which was excluded except to the extent 
of showing that material evidence which was proferred 
was excluded. Certainly the prosecution cannot incorpo¬ 
rate in its brief any alleged evidence that the prosecutor 
might have offered to support a conviction which can 
only be sustained on the basis of the evidence which was 
actually received and considered. Accordingly we main¬ 
tain that there was no conflict of evidence weighed and 
decided by the court (since the only evidence received 
was the defendant’s denial of “lobbying activities”) 
and that the crucial conclusion of the trial judge, that, 
as a matter of law, registration wider protest for “lobby¬ 
ing activities” was proof of “lobbying activities”, and 
his consequent instructions to the jury, failure to grant 
a judgment of acquittal, and denial of appellant’s motion 
for a new trial constituted indisputable, reversible errors. 

An express denial of a fact cannot be taken as an 
admission or proof of its existence. Clarendon v. Weston, 
16 Vt. 332. In tax cases a payment under protest is 
not an admission or proof of liability but as stated by 
the court in Girard Trust Co. v. U. S., 270 U. S. 163, 
173: “A protest is for the purpose of inviting attention 
of the taxing authorities to the illegality of the collec¬ 
tion * * See also Fulton Bag & Cotton Mills v. 
U. S., 57 F. (2) 914. 

E. Fourth Amendment 

The protection of the Fourth Amendment of the Con¬ 
stitution against searches and seizures reaches all indi¬ 
viduals alike, whether accused of a crime or not The 
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power given to Congress to investigate matters within 
the realm of its legislative authority does not carry 
with it the authority to destroy or impair the funda¬ 
mental rights that are recognized by the Constitution 
as inhering in the freedom of the citizen. 

The Supreme Court in Interstate Commerce Commis¬ 
sion v. Brinson, 154 U. S. 447, quoted with approval 
the following statement of Mr. Justice Field In re Pacific 
Railway Commission, 32 Fed. Rep. 241: 

“Of all the rights of the citizen, few are of greater 
importance or more essential to his peace and happi¬ 
ness than the right of personal security, and that 
involves, not merely protection of his person from 
assault, but exemption of his private affairs, books, 
and papers from the inspection and scrutiny of oth¬ 
ers. Without the enjoyment of this right, all others 
would lose half their value.” (P. 479) 

The Fourth Amendment protected the appellant from 
the operation of the subpoenas requesting the names and 
addresses of the purchasers of books because the sub¬ 
poenas were not issued upon proper cause nor sup¬ 
ported by oath or affirmation. 

A governments “fishing expedition” into the papers 
of a private corporation on the possibility that they 
may disclose evidence of a crime even when instituted 
under oath is not permitted under the Constitution. As 
Justice Holmes stated in the unanimous opinion in Fed¬ 
eral Trade Commission v. American Tobacco Company, 

264 U. S. 299: 

“Anyone who respects the spirit as well as the 
letter of the Fourth Amendment would be loath to 
believe that Congress intended to authorize one of 
its subordinate agencies to sweep all our traditions 
into the fire • * • and to direct fishing expeditions 
into private papers on the possibility that they < 

may disclose evidence of crime.” p. 305-306 
• • • • 
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“The right of access given by the statute is to 
documentary evidence—not to all documents, but to 
such documents as are evidence. * • • Some ground 
must be shown for supposing that the documents 
called for do contain it. * • * A general subpoena 
in the form of these petitions would be bad. Some 
evidence of the materality of the papers demanded 
must be produced. ” (P. 306) 

* • • * 

“The investigations and complaints seem to have 
been only on hearsay or suspicion—but, even if they 
were induced by substantial evidence under oath, the 
rudimentary principles of justice that we have laid 
down would apply. We cannot attribute to Con¬ 
gress an intent to defy the Fourth Amendment or 
even to come so near to doing so as to raise a 
serious question of constitutional law.” (P. 307) 

The subpoenas issued by the Buchanan Committee 
were not induced by any evidence or supported by oath 
or affirmation. The subpoenas are invalid under the 
Fourth Amendment for these reasons and also because, 
as shown in other sections of this brief, the information 
sought is, in fact, not pertinent to the inquiry and falls 
within the prohibitions of the First, Fifth and Ninth 
Amendments of the Constitution . 

The trial court was obviously in error in not entering 
a judgment of acquittal on the two counts of the indict¬ 
ment based upon appellant’s default under these sub¬ 
poenas. 

F. The Trial Court Erroneously Charged the Jury 
in Respect to the Meamng of “Wdful” m the 
Statute Involved. 

The act upon which the indictment of the appellant 
was based (set out above in full) declared that every 
person summoned before either House of Congress to 
give testimony or to produce papers who “wilfully makes 
default, or who having appeared refused to answer any 
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question pertinent to the question under inquiry” is 
guilty of a misdemeanor. 

As set forth by the Supreme Court in the case of 
Murdoch v. United States , 290 U. S. 389. 

“Two distinct offenses are described in the dis¬ 
junctive, and in only one of them is wilfulness an 
element. • • • The applicable statute did not make a 
bad purpose or evil intent an element of the mis¬ 
demeanor of refusing to answer, but conditioned 
guilt or innocence solely upon the relevancy of the 
question propounded.” (P. 397) 

In this same case the Supreme Court held the word 
“wilful”, as used in criminal statutes such as the 
portion of the statute heTe dealing with default in pro¬ 
ducing subpoenaed papers, to mean bad purpose or evil 
motive and stated: 

“* * * when used in a criminal statute it (wil¬ 
fully) generally means an act done with a bad pur¬ 
pose * * *. The word is also employed to character¬ 
ize a thing done without ground for believing it is law¬ 
ful # * or conduct marked by careless disregard 

whether or not one has the right so to act. • • • It 

• follows that the respondent was entitled to the 
charge he requested with respect to his good faith 
and actual belief. * • • The trial court could not, 
therefore, properly tell the jury the defendant’s 
assertion of the privilege was so unreasonable and 
ill-founded as to exhibit bad faith and establish 
wilful wrongdoing. This was the effect of the in¬ 
structions given. We think the Circuit Court of 
Appeals correctly upheld the respondent’s right to have 
the question of absence of evil motive submitted to 
the jury, and we are of opinion that the requested 
instruction was apt for the purpose.” (P. 394-396) 

The appellant Rumelv requested the trial court to in¬ 
struct the jury in regard to “wilful” in the exact lan¬ 
guage as was requested in the Murdock case as follows: 
“If you believe that the reasons stated by the defendant 
in his refusal to answer questions were given in good 
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faith and based upon his actual belief, you should con¬ 
sider that in determining whether or not his refusal to 
answer the questions was wilful.” (Joint App. 5, 167) 

The trial court in this case actually instructed the jury 
in regard to all three counts that: 

“Wilful as used in Title II, Section 192, of the 
U. S. Code, means deliberate and intentional, and 
not inadvertent or accidental. Thus the motive of 
the defendant in failing to comply with the subpoena, 
and his reason for such failure, or his reason for re¬ 
fusing to answer any question, are not material so 
long as you find that he did so intentionally and de¬ 
liberately. The word ‘wilful ’ does not mean that 
the failure or refusal to comply with the committee’s 
order or refusal to answer a question must neces¬ 
sarily have been for an evil or a bad purpose. The 
reason or purpose of the failure to comply or re¬ 
fusal to comply is immaterial, whether it is done 
in good faith or bad faith, so long as the refusal 
is deliberate and intentional and is not a mere ad¬ 
vertence or an accident. 

“Even if a person believes that he has a legal 
right to refuse to produce documents, or to refuse 
to answer questions, if that belief is erroneous this 
circumstance would be immaterial, for one decides 
at his own peril what his legal duties are. 

“You are further instructed that the fact that the 
defendant may have acted pursuant to advice of his 
attorney, or others, would not be justification for 
his refusal to comply with the subpoenas or his re¬ 
fusal to answer.” (Joint App. 177) 

The ruling of the trial court that the reasons for 
appellant’s refusal to produce the documents requested 
were immaterial and the trial court’s instructions to the 
jury on wilfulness are clearly reversible erroT under the 
express holding of the Supreme Court in Murdoch v. 
United States, supra. This is particularly true in view 
of the fact that the appellant did not “wilfully” but, 
in good faith and upon the opinion and advice of com- 
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petent counsel, refused to give the names of the book 
purchasers demanded, only because he was convinced 
that it would be a violation of the Bill of Rights and of 
his constitutional rights as a publisher. 

CONCLUSION 

It might seem to a careless citizen that this contro¬ 
versy over the compulsory disclosure of names and ad¬ 
dresses of purchasers of books is a sort of “ tempest in 
a teapot”. But, when a thoughtful person considers 
that the “teapot” is the Constitution of the United 
States and that the “tempest” is an attempted violation 
of elementary rights of a free people, he will realize 
that such a “tempest” cannot be permitted to rage un¬ 
checked without danger of shattering this precious 
container of the liberties of the American people. We 
might recall whimsically that it was a “trivial” tax on 
tea that once stirred a “tempest” which destroyed the 
British Government of our American forebears. 

No more serious issue can be presented to the judiciary 
than the present one involving the violation or preserva¬ 
tion of the rights of the American people to be free 
from legislative restraint in expressing and propagating 
their “economic, social, moral or political opinions”, by 
speaking, printing and distributing them, and in thereby 
seeking legitimately to influence public opinion curid the 
passage or defeat of legislation. These rights admit of 
no restriction or embarrassment directly or indirectly 
by legislative action of any character, no matter how 
apparently innocuous nor how plausibly justified. “Con¬ 
gress shall make no law” means just that: no law that 
shall “abridge” the historic rights of the people to ex¬ 
press and propagate for lawful purposes their legitimate 
opinions. In such exercises of their rights there can be 
no “clear and present danger” to the general welfare. 
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On the contrary only by the preservation of these rights 
and their diligent and free exercise can the people of 
the United States preserve all the other blessings of 
their liberty. 

The defendant-appellant was entitled to a Judgment 
of Acquittal. 

Respectfully submitted, 

Donald R. Richbebg 
Alfons B. Landa 
Delmab W. Holloman 
Attorneys for Appellant 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 

Of Counsel: 

Davies, Richbebg, Typings, 

Beebe & Landa 
1000 Vermont Avenue, N. W. 

Washington 5, D. C. 










Title III — Regulation of Lobbying Act 


Sec. 302. Definitions 

When used in this chapter — 

(a) The term “contribution” includes a gift, subscrip¬ 
tion, loan, advance, or deposit of money or anything of 
value and includes a contract, promise, or agreement, 
whether or not legally enforceable, to make a contribu¬ 
tion. 

(b) The term “expenditure” includes a payment, dis¬ 
tribution, loan, advance, deposit, or gift of money or any¬ 
thing of value, and includes a contract, promise, or agree¬ 
ment, whether or not legally enforceable, to make an ex¬ 
penditure. 

(c) The term “person” includes an individual, part¬ 
nership, committee, association, corporation, and any other 
organization or group of persons. 

(d) The term “Clerk” means the Clerk of the House 
of Representatives of the United States. 

(e) The term “legislation” means bills, resolutions, 
amendments, nominations, and other matters pending or 
proposed in either House of Congress, and includes any 
other matter which may be the subject of action by either 
House. 


Sec. 303. Detailed accounts of contributions; retention 
of receipted bids of expenditures. 

(a) It shall be the duty of every person who shall in 
any manner solicit or receive a contribution to any organ- 
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ization or fund for the purposes hereinafter designated to 
keep a detailed and exact account of— 

(1) all contributions of any amount or of any value 
whatsoever; 

(2) the name and address of every person' making any 
such contribution of $500 or more and the date thereof; 

(3) all expenditures made by or on behalf of such 
organization or fund; and 

(4) the name and address of every person to whom any 
such expenditure is made and the date thereof. 

(b) It shall be the duty of such person to obtain and 
keep a receipted bill, stating the particulars, for every 
expenditure of such funds exceeding $10 in amount, and 
to preserve all receipted bills and accounts required to be 
kept by this section for a period of at least two years from 
the date of the filing of the statement containing such 
•items. 

Sec. 304. Receipts for attributions 

Every individual who receives a contribution of $500 
or more for any of the purposes hereinafter designated 
shall within five days after receipt thereof rendered to the 
person or organization for which such contribution was 
received a detailed account thereof, including the name 
and address of the person making such contribution and 
the date on which received. 

Sec. 305. Statements of accounts filed with Clerk of 
House 

(a) Every person receiving any contributions or ex¬ 
pending any money for the purposes designated in sub- 
paragraph (a) or (b) of section 266 of this title shall 
file with the Clerk between the first and tenth day of each 
calendar quarter, a statement containing complete as of 
the day next preceding the date of filing— 
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(1) the name and address of each person who has 
made a contribution of $500 or more not mentioned in 
the preceding report; except that the first report filed 
pursuant to this chapter shall contain the name and ad¬ 
dress of each person who has made any contribution of 
$500 or more to such person since August 2, 1946; 

(2) the total sum of the contributions made to or for 
such person during the calendar year and not stated under 
paragraph (1) of this subsection; 

(3) the total sum of all contributions made to or for 
such person during the calendar year; 

(4) the name and address of each person to whom an 
expenditure in one or more items of the aggregate amount 
or value, within the calendar year, of $10 or more has 
been made by or on behalf of such person, and the amount, 
date, and purpose of such expenditure; 

(5) the total sum of all expenditures made by or on 
behalf of such person during the calendar year and not 
stated under paragraph (4) of this subsection; 

(6) the total sum of expenditures made by or on 
behalf of such person during the calendar year. 

(b) The statements required to be filed by subsection 
(a) of this section shall be cumulative during the calendar 
year to which they relate, but where there has been no 
change in an item reported in a previous statement only 
the amount need be carried forward. 


Sec. 306. Preservation of statements 

A statement required by this chapter to be filed with 
the Clerk— 

(a) shall be deemed properly filed when deposited in 
an established post office within the prescribed time, duly 
stamped, registered, and directed to the Clerk of the House 
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of Representatives of the United States, Washington, Dis¬ 
trict of Columbia, but in the event it is not received, a 
duplicate of such statement shall be promptly filed upon 
notice by the Clerk of its nonreceipt; 

(b) shall be preserved by the Clerk for a period of 
two years from the date of filing, shall constitute part 
of the public records of his office, and shall be open to 
public inspection. 

Sec. 307. Persons to whom chapter is applicable 

i " * . . ' • 

The provisions of this chapter shall apply to any person 
(except a political committee as defined in chapter 8 of 
this title, and duly organized State or local committees of 
a political party), who by himself, or through any agent 
or employee or other persons in any manner whatsoever, 
directly or indirectly, solicits, collects, or receives money 
or any other thing of value to be used principally to aid, 
or the principal purpose of which person is to aid, in the 
accomplishment of any of the following purposes: 

(a) The passage or defeat of any legislation by the 
Congress of the United States. 

(b) To influence, directly or indirectly, the passage or 
defeat of any legislation by the Congress of the United 
States. 

Sec. 308. Registration of lobbyists with Secretary of 
the Senate and Cleric of House; compilation of inforrnation 

(a) Any person who shall engage himself for pay or 
for any consideration for the purpose of attempting to 
influence the passage or defeat of any legislaton by the 
Congress of the United States shall, before doing anything 
in furtherance of such object, register with the Clerk of 
the House of Representatives and the Secretary of the 
Senate and shall give to those officers in writing and under 
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oath, his name and business address, the name and address 
of the person by whom he is employed, and in whose in¬ 
terest he appears or works, the duration of such employ¬ 
ment, how much he is paid and is to receive, by whom he 
is paid or is to be paid, how much he is to be paid for 
expenses, and what expenses are to be included. Each 
such person so registering shall, between the first and tenth 
day of each calendar quarter, so long as his activity con¬ 
tinues, file with the Clerk and Secretary a detailed report 
under oath of all money received and expended by him 
during the preceding calendar quarter in carrying on his 
work; to whom paid; for what purposes; and the names 
of any papers, periodicals, magazines, or other publica¬ 
tions in which he has caused to be published any articles 
or editorials; and the proposed legislation he is employed 
to support or oppose. The provisions of this section shall 
not apply to any person who merely appears before a 
committee of the Congress of the United States in sup¬ 
port of or opposition to legislation; nor to any public 
official acting in his official capacity; nor in the case of 
any newspaper or other regularly published periodical 
(including any individual who owns, publishes, or is em¬ 
ployed by any such newspaper or periodical) which in the 
ordinary course of business publishes news items, edito¬ 
rials, or other comments, or paid advertisements, which 
directly or indirectly urge the passage or defeat of legis¬ 
lation, if such newspaper, periodical, or individual, engages 
in no further or other activities in connection with the 
passage or defeat of such legislation, other than to appear 
before a committee of the Congress of the United States 
in support of or in opposition to such legislation. 

(b) All information required to be filed under the pro¬ 
visions of this-section with the Clerk of the House of Rep¬ 
resentatives and the Secretary of the Senate shall be com¬ 
piled by said Clerk and Secretary, acting jointly, as soon 
as practicable after the close of the calendar quarter with 
respect to which such information is filed and shall be 
printed in the Congressional Record. 
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Sec. 309. Reports and statements wider oath 

All reports and statements required under this chapter 
shall be made nnder oath, before an officer authorized by 
law to administer oaths. v 

Sec. 310. Penalties and prohibitions 

(a) Any person who violates any of the provisions of 
this chapter, shall, upon conviction, be guilty of a mis¬ 
demeanor, and shall be punished by a fine of not more 
than $5,000 or imprisonment for not more than twelve 
months, or by both such fine and imprisonment. 

(b) In addition to the penalties provided for in sub¬ 
section (a) of this section, any person convicted of the 
misdemeanor specified therein is prohibited, for a period 
of three years from the date of such conviction, from 
attempting to influence, directly or indirectly, the passage 
or defeat of any proposed legislation or from appearing 
before a committee of the Congress in support of or oppo¬ 
sition to proposed legislation; and any person who violates 
any provision of this subsection shall, upon conviction 
thereof, be guilty of a felony, and shall be punished by a 
fine of not more than $10,000, or imprisonment for not 
more than five years, or by both such fine and imprison¬ 
ment. 

Sec. 311. Exemptions from chapter 

The provisions of this chapter shall not apply to prac¬ 
tices or activities regulated by chapter 8 of this title nor 
be construed as repealing any portion of said chapter 8 
of this title. 


0 •. 
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STATEMENT 07 QUESTIONS PRESENTED 

In appellee’s opinion the following is a correct statement 
of the questions presented: 

1. Whether from the evidence the Court was justified in 


finding that the information sought from appellant by the 
Committee was pertinent to the matter under inquiry by 
the Committee. {Argument II). 

2. Whether requiring the information sought violated 
appellant’s constitutional rights. (Argument HI)j 

3. Whether the Court’s charge defining “wilfully” was 
proper. (Argument IV). 
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COUNTERSTATE1CENT OP PACTS 

Appellant Edward A. Rumely was Executive Secretary 
of the Committee for Constitutional Government (C.C.G.). 
(J.A. 23). C.C.G. registered and filed the required quar¬ 
terly reports with the Clerk of the House of Representa¬ 
tives in compliance with the Federal Regulation of Lobby¬ 
ing Act of 1946, (2 TJ.S.C. 261), from the time of the passage 
of that act through 1950. Appellant registered with the 
Clerk as the agent of C.C.G. during the same period. (J.A. 
15, 16). Appellant claimed C.C.G. registered under pro¬ 
test. (J.A. 23). s . 

The Select Committee on Lobbying Activities was created 
by the House of Representatives on August 12, 1949, and 
was “authorized and directed to conduct a study and in¬ 
vestigation of (1) all lobbying activities intended to in¬ 
fluence, encourage, promote or retard legislation .’’ It was 
given subpoena power. (J.A. 188). 

The Committee served appellant with a subpoena to pro¬ 
duce before it on June 6,1950, in Washington, D. C., records 
of C.C.G. showing: 

■ V 

“(1) The name and address of each person from 
whom a total of $1,000 or more has been received by the 
committee during the period, January 1, 1947, to May, 
1950, for any purpose, including, but not limited to 
(a) receipts from the sale of books, pamphlets, and 
other literature, (b) contributions, (c) loans; 

“ (2) as to each such person the amount, date, and 
purpose of each payment which formed a part of the 
total of $1,000 or more * * (J.A. 189,190). 

Appellant appeared before the Committee on June 6,1950. 
He refused to produce receipts from the sale of books, re¬ 
fused to furnish the names of purchasers of books or litera¬ 
ture of C.C.G. (J.A. 26) and refused to produce records of 
loans that related to the promotion of “The Road Ahead” 
and advertising of * ‘ Fighters for Freedom ’ ’ (j.A. 29). Ap¬ 
pellant claimed that such information was beyond the power 
of the Committee to investigate “under the Bill of Rights.” 

( 1 ) 



(.T A 29). This default is charged as a contempt in Count 
One of the indictment. (J.A. 2,3). 

Subsequently the Committee served Appellant with a sub¬ 
poena to produce before it on August 25,1950, in Washing¬ 
ton, D. C., records of C.C.G. showing: 

“(a) the name and address of each person from 
whom a total of $500 or more has been received by the 
Committee during the period from January 1, 1947, to 
' August 1,1950 for any purpose. 

“(b) as to each such person the amount, date and 
purpose of each payment which formed a part of the 
total of $500 or more, and all correspondence relating 
to each such payment.” (J.A. 191,192).” 

Appellant appeared before the Committee again on 
August 25, 1950, and refused to furnish the Committee 
with the names of purchasers of C.C.G.’s books. (J.A. 31, 
34). This default is charged as a contempt in Count Six. 
(J.A. 3). 

At the same time appellant was asked to give the name 
of the woman from Toledo who gave him $2,000 for the 
“distribution” of “The Hoad Ahead” (J.A. 32), 600,000 
copies of which were “put out” by C.C.G. (J.A. 41). Ap¬ 
pellant refused to answer this question. (J.A. 32). This 
refusal is charged as a contempt in Count Seven. (J.A. 3). 

On August 25,1950, the following occurred having refer¬ 
ence to the activities of C.C.G. and of appellant: 

- “Mr. Rtjmely: I refuse to give the names of people 
who bought our books. You are invading our consti¬ 
tutional right as publishers. 

“Mr. FitzGerald: Even though you are registered 

as a Lobbyist, and you realize- 

“Mr. Rtjmely: I am registered not for that activity, 
but because I send to Congress releases and other 
material, and, as we have a publishing enterprise, two- 
thirds of our activities, or more, is the sale of books 
and literature, and we are not going to—”. (J.A. 32). 

On November 27, 1950, appellant was indicted on eight 
counts of contempt of Congress (2 U.S.C. 192) for defaults 
committed on the occasions referred to above. 
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At the commencement of the trial on April 12, 1951, the 
government on its own. motion elected to abandon all but 
counts One, Six: and Seven so as to “streamline* the trial. 
(Transcript 9). 

On April 18, 1951, appellant was convicted by a jury on 
counts One, Six and Seven. 

On May 18,1951, appellant was sentenced to 6 months im¬ 
prisonment and to pay $1,000 fine on each count con¬ 
currently, execution of sentence of imprisonment only was 
suspended and appellant was placed on probation. 


STATUTE INVOLVED 


2 U.S.C. 192: 


Refusal of Witness to Testify. —Every person who 
having been summoned as a witness by the authority of 
either House of Congress, to give testimony or to pro¬ 
duce papers upon any matter under inquiry before 
either House, or any committee of either House of 
Congress, willfully makes default, or who, having ap¬ 
peared refuses to answer any question pertinent to the 
question under inquiry, shall be deemed guilty of a mis¬ 
demeanor, punishable by a fine of not more than $1,000 
nor less than $100, and imprisonment in a common jail 
for not less than one month nor more than twelve 
months. ~ 

SUMMARY OF ARGUMENT 

1. The Committee’s request for information as to re¬ 
ceipts from and names of purchasers of literature of appel¬ 
lant’s organization was pertinent to the Committee’s inves¬ 
tigation of lobbying activities, and pertinency was suffi¬ 
ciently shown by the fact that appellant had registered 
under the Federal Lobbying Act, even though under protest. 

2. Revealing names of purchasers of the literature of his 
organization does not violate appellant’s constitutional 
rights. The asserted infringement of appellant’s right of 
freedom of speech, press and petition is at worst no more 
than an incidental restraint in furtherance of a valid legis¬ 
lative purpose to inquire into lobbying activities. 

3. In 2 U.S.C. 192 “wilfully” means deliberate and inten¬ 
tional and not a mere inadvertence or an accident. 


\ 



ARGUMENT 

\ 

I. The constitutionality of. the Lobbying Act is not an 
issue in the instant case. 

This prosecution is grounded upon the refusal of appel¬ 
lant to give to the Committee directed to study all lobbying 
activities, information as to the receipts from and the pur¬ 
chasers of books and literature published by C.C.G., an 
organization registered every quarter for four years as 
engaging in lobbying activities. One of the charges on 
which he was cohvicted was refusal to name the person who 
gave him $2,000 for the “distribution” of a publication, 
“The Road Ahead”, 600,000 copies of which he admitted 
hig organization had “put out’ 

It is submitted that this inquiry could be made by this 
Committee, and a refusal to give the information sought 
would be a contempt under 2 TJ.S.C. 192, even if the Lobby¬ 
ing Act previously had been declared unconstitutional. In 
a comparable situation the Supreme Court has held that a 
witness refusing to answer questions of a Federal grand 
jury is not entitled to raise any question about the constitu¬ 
tionality of the statutes under which the grand jury’s in¬ 
vestigation was conducted. Blair v. United States, 250 U.S. 
273, 283 (1919). 

As to the power of the Committee to compel production 
of the information sought, the only issues are: (1) whether 
the information is pertinent to the inquiry, and (2) whether 
requiring the information violates any rights of defendant. 

II. The information sought by the Committee was perti¬ 
nent to its inquiry. 

The Committee was “authorized and directed to conduct 
a study and investigation of (1) all lobbying activities in¬ 
tended to influence, encourage, promote or retard legisla¬ 
tion.” 

No stronger justification could possibly be found for such 
a Committee to inquire into the activities of an organiza¬ 
tion than the fact of its having registered under the existing 
Federal Lobbying Act since the passage of that Act. 


* s 


The fact that the registering may have been * ‘ under pro¬ 
test” might give an additional justification and duty for 
the Committee to inquire, so that the Committee might 
relieve the registrant of further registrations under the 
existing Act, or so that the Committee might deem it ad¬ 
visable to recommend an amendment to relieve the situation 
of any possible doubt. 

This question of pertinency was for the court to decide 
as a matter of law, which it did. Sinclair v. United States, 
279 U.S. 263 (1929). 

m. Requiring the information sought does not violate 
any of appellant’s constitutional rights. 

Appellant contends that to be compelled to furnish the 
Committee with the information he refused to give, as to 
receipts from and the purchasers of books and literature of 
C.C.G-., would violate constitutional rights guaranteed under, 
the First, Fifth and Ninth Amendments. (No assertion is 
made of the privilege against self-incrimination.) 

Appellant most strongly urges that to give this informa¬ 
tion would tend to restrict the full exercise of his (C.C.Q-.’s) 
right of freedom of speech and right to freedom of the press 
and to petition. But the courts have not so held. 

In United States v. Brewers Association, 239 F. 163 (D.C., 
Pa., 1916), it was held that a prosecution for a violation of 
the Federal Corrupt Practices Act (2 U.S.C. 251), forbid-; 
ding a corporation to expend money for campaign expenses, 
was not unconstitutional. 

United States v. Painters Local Union No. 481 ,79 F. Supp. 
516 (D.C., Conn., 1948), held that it did not violate the same' 
constitutional rights invoked here for the Federal Corrupt 
Practices Act (2 U.S.C. 251, as amended by Labor Manage¬ 
ment Relations Act of 1947, Sec. 304) to forbid a labor union 
to expend funds for newspaper and radio advertisements 
advocating defeat of candidates for election to Federal 
office. (Reversed as not coming within the statute, 172 F. 
2d 854). ' : 

Clearly, if Congress con forbid a corporation (the Brew¬ 
ers) to contribute to a political campaign, and forbid an 


association (the Painters Union) to pay for newspaper and 
radio advertisements in a political campaign, it can require 
appellant, without violating his constitutional rights, to 
divulge before a Congressional Committee the source of the 
income of his organization. 

A contrary result was reached by this United States Dis¬ 
trict Court in declaring unconstitutional a prosecution 
under the Federal Corrupt Practices Act of a labor union 
alleged to have‘expended funds to defeat a political candi¬ 
date where the funds were expended in the publication of 
the union’s regularly published periodical distributed to its 
regular membership. United States v. CIO, 77 F. Supp. 355 
(D.C., D.C., 1948). This decision was appealed by the Gov¬ 
ernment to the United States Supreme Court under the 
Criminal Appeals Act and that Court affirmed the District 
Court’s result, but did so by holding that the facts alleged 
in the indictment did not violate the Act. The Supreme 
Court did, however, state that a statute broad enough to 
cover the facts alleged might be of doubtful constitution¬ 
ality. 335 U.S. 106 (1948). 

It is conceded by appellee herein that such a restriction on 
what could be written in the union’s regular periodical 
might well be an unconstitutional restriction of freedom of 
speech, press and petition. However, the instant case is of 
a different kind. Here the Committee is merely asking ap¬ 
pellant who bought the literature published by C.C.G and 
is not seeking to keep C.C.G. from selling it or from ob¬ 
taining money for printing it. 

IV. The Court properly charged the jury on the defini¬ 
tion of “wilfully.” 

The Court’s definition of wilfully is the same language 
approved in Fields v. United States, 82 U.S. App. D.C. 354 

(1947), cert. den. 332 U.S. 851. 

v ' \ / 

CONCLUSION 

It is respectfully submitted that appellant was properly 
accused, was fairly tried, and was convicted on evidence 





which amply justified the finding of guilt. Accordingly, the 
judgment appealed from should be affirmed. 


Respectfully submitted. 


Charles M. Ibelah, 
United States Attorney. 


William Hrrz, 

Assistant United States Attorney. 
certificate of service . 


I hereby certify that I have this 5th day of November, 
1951, caused to be mailed to Messrs. Richberg, Landa and 
Holloman, attorneys for Appellant, at their office, 1000 Ver¬ 
mont Avenue, N. W., Washington 5, D. C., a copy of the 
foregoing. 


Wtltiam Hitz, 

Assistant United States Attorney. 
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• V ' No.*11,066 


.EdWaed A. Humbly, Appellant 


V. 


TJeti ted States op Ameeica, Appellee 


Appeal from Order and Judgment of The United States 
■ District Court for the District of Columbia 


. APPELLANT’S REPLY BRIEF 


PRELIMINARY NARROWING OF THE ISSUES 

t) • f • * * 

* • - * * 

The extraordinary brevity of the brief of appellee, 

which was filed after two extensions of time had been 
granted, warrants the assumption that counsel for the 
government after extended consideration of the brief for 
appellant are confessing that reversible error was com¬ 
mitted by the District Court in the trial of the case, as 
charged particularly in appellant’s statement of Points 6, 
7 and 8 (Appellant’s brief Page 8), and are denying 
only that error was committed by the District Court as 
charged in the first five paragraphs of the Statement of 
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Points. Although a reversal of the judgment appears 
inevitable because of the errors of the District Court in 
excluding evidence proffered by the appellant and in not 
granting a motion for a judgment of acquittal because 
of the clear failure of proof by the government, the far 
more important errors of the District Court in denying 
appellant’s constitutional rights to refuse to give the 
evidence which he withheld, require a reversal of the 
judgment on that ground and a directed acquittal of the 
defendant-appellant Merely to reverse the judgment 
without making it clear that as a matter of law the in¬ 
dictment should never have been found, and that at the 
conclusion of the government’s case the defendant’s mo¬ 
tion for a judgment of acquittal should have been granted, 
would not dispose of the decisive and all-important issue 
in this case. 

We will cooperate with counsel for the government in 
endeavoring to focus attention upon the issues of major 
importance here presented by adding no further discus¬ 
sion to the argument in our brief on our Points 3 and 4- 
(Appellant’s Brief Page 7) beyond pointing out: 

(1) Appellant Rumely would have been justified in 
refusing to furnish any of the documents required by the 
dragnet subpoenas of the Buchanan Committee because 

• the subpoenas were issued in violation of the Fourth 
i Amendment under the authorities cited in our brief, 
Pages 37-39. But, since appellant Rumely furnished or 
offered to furnish everything called for except the names 
and addresses of bulk purchasers of books, and since he 
had a constitutional right to refuse to furnish these, the 
invalidity of the subooenas becomes incidental, and we 
need not press further the error of the District Court 
in holding that the subpoenas were properly issued. 

(2) The issue as to whether the District Court was 
in error in not submitting to the jury the question as to 
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whether appellant's refusal to" furnish the'names of book 
buyers was ‘‘wilful”, is presented in the contention of 
counsel for the government that the law laid down by 
the Supreme Court in Murdoch v. XJ. 8. 290 U. S. 389 
{ Appellants Brief Page 40) is no longer the law because 
of the decision of this Court of Appeals in Fields v. 
■U. S:, 82 U. S. App. D. C. 354 (1947), with certiorari 
denied in 332 U. S. 851. It would appear unprofitable 
at the present time to debate this issue further in the 
present case to the neglect of other completely decisive 
issues. 

APPELLEE’S COUNTER STATEMENT OF FACTS 

The counter statement of facts seems to add nothing 
to, and correct nothing in, the statement of the case pro¬ 
vided in appellant’s brief. Probably it is intended sim¬ 
ply to emphasize the one argument made by the govern¬ 
ment in support of the conviction of appellant. In brief, 
because, Dr. Rumely registered himself and his organi¬ 
zation under the Lobbying Act—although this was express¬ 
ly a registration “under protest” (Joint App. 23)—coun¬ 
sel for the government contend (1) that the mere fact of 
such registration tender protest made him a proper subject 
of any investigation by a Congressional committee of “lob¬ 
bying activities”; and (2) that this made “pertinent” to 
such an inquiry any questions as to any activities of appel¬ 
lant or his organization; and (3) that they were then 
stripped of all constitutional rights to maintain any pri¬ 
vacy of any of their private affairs and were stripped as 
publishers of all the constitutional protections of a free 
press. 

We emphasize again, without repeating the arguments in 
our brief, that there was no proof whatsoever offered by 
the government that appellant and his organization were 
actually engaged in any lobbying activities. Counsel for 
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the government rest their case on the contention that, 
because these parties registered under protest to avoid 
possible prosecution under a vague and unconstitutional 
law, this evidence of their demal of engaging in any lob- 
• bying activities provided proof that they were engaged 
in doing that which they expressly denied they were 
doing! On this upside down logic rests the entire gov¬ 
ernment argument in support of the conviction. 

APPELLEE’S ARGUMENT 

Counsel for appellee contend that the constitutionality 
1 of the Lobbying Act is not an issue in the present case. 
We might summarize our argument on this point by 
pointing out that if “lobbying activities” cover, as pro¬ 
vided in the Lobbying Act and in the resolution author¬ 
izing the investigation by the Buchanan Committee, all 
activities which might “influence directly or indirectly 
the passage or defeat of any legislation by the Congress 
of the United States”—then, by compulsory registration 
and dragnet investigations by Congress, all publications 
or speeches in favor of or against any existing or pro¬ 
posed legislation could be made subject to drastic censor¬ 
ship, despite the explicit denial of such a power to Con¬ 
gress in the First Amendment 

Counsel for the government cite Blair v. U. S. 250 U. S. 
273 to make the point that a witness refusing.to answer 
questions of a federal grand jury is not entitled to raise 
any question about the constitutionality of the statutes 
under which the grand jury’s investigation was conducted. 
The complete inapplicability of this citation to the present 
case is shown by the definite rulings of the Supreme 
Court laying down the law as to congressional investiga¬ 
tions in McGrain v. Daughtery 273 U. S. 135 (Appel¬ 
lant’s brief 19 and 20) from which we again quote: 


) 


“Neither House is invested with ‘general’ power to 
inquire into private affairs and compel disclosures, 
hut only with such limited power of inquiry as is 
shown to exist when the rule of constitutional inter¬ 
pretation just stated is rightly applied • • • 

“and it is a necessary deduction from the decision 
in Kilboum v. Thompson and In re Chapman that a 
witness rightfully may refuse to answer where the 
bounds of the power are exceeded, or the questions 
are not pertinent to the matter under inquiry. ” 
(Italics added) 

n. 

Counsel for the Government contend that the informa¬ 
tion sought by the Buchanan Committee was “pertinent” 
to its inquiry. We have sufficiently covered this point 
in our original brief; and we agree that the question of 
pertinency was for the court to decide as a matter of 
law, but we insist that the court made an erroneous de¬ 
cision as to pertinency in this case. 

m. 

Counsel for the government contend that requiring the 
information which was sought did not violate any of the 
appellee’s constitutional rights. Counsel cite the follow¬ 
ing cases which, so far as they have any bearing on the 
question, seem to support the contentions of appellant. 

U. S. v. Brewers Association 239 Fed. 163 sustains the 
constitutionality of the Federal Corrupt Practices Act. 
We pointed out in our brief the reason for, and reasonable 
nature of, sbUie restrictions upon expenditures of money 
in elections (Appellant’s Brief Page 32). The implied 
power of the Congress to restrict such expenditures in 
order to protect the purity and freedom of elections af¬ 
fords no basis for the exercise of a power expressly denied 
to the Congress to restrict freedom of speech and freedom 
of the press, particularly where unrestricted freedom is 
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most ^important,. VMch - is in the expression of political 
opinions. 

t. , r4 ' ». ' r* . < s . » «• -% ,• - 

Then counsel cite U. S. v. CIO 77 Fed. Supp. 335, 
which, so far. as it is relevant to the present discussion, 
supports the position of appellant, because on appeal to 
the Supreme Court in CIO 335 U. "S. 106, (re¬ 

ferred to but not cited by counsel for the government) 
the majority opinion took the position that if the law 

“were construed to prohibit the publication, by cor¬ 
porations and unions in the regular course of conduct¬ 
ing their affairs, of periodicals advising their mem¬ 
bers, stockholders or customers of danger or advan¬ 
tage to their interests from the adoption of measures, 
or the election to office of men espousing such meas¬ 
ures, the gravest doubt would arise in our minds as 
to its constitutionality (Italics added) (Page 121). 

The opinion of Mr. Justice Rutledge concurred in by 
three other Justices agreed with the result reached by 
the majority, but took the position that the law was “pat¬ 
ently invalid as applied to these circumstances” and stated 
further • 

“If the statute outlaws all union expenditures for 
expression of political views, it is a bludgeon ill- 
designed for curbing the evils said to justify its enact¬ 
ment, without also curbing the rights. If the section 
does less, the exact thing forbidden is too loosely de¬ 
fined and the consequent cloud cast over the things 
not proscribed but within the Amendment’s bearing 
is far too great. In this aspect and in view of the 
criminal sanctions imposed, the sections serves as a 
prior restraint upon the freedoms of expression and 
of assembly the Amendment was designed to secure. 
Only a maker, if any, could walk the perilous wire 
strung by the section’s criteria.” (Page 153) 

• • • • • 

“A statute which, in the claimed interest of free 
and honest elections, curtails the very freedoms that 
make possible exercise of the franchise by an informed 
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and thinking electorate, and does this by indiscrimi¬ 
nate blanketing of every expenditure made in connec¬ 
tion with an election, serving as a prior restraint upon 
expression not in fact forbidden as well as upon what 
is, cannot be squared with the First Amendment” 
(Page 155) 

TJ. S. v. Painters Local Union No. 481, 79 Fed. Supp. 
516, which is cited by counsel for the government, was 
reversed in 172 Fed. 854, and is no more helpful to the 
appellee than the preceding citation. 

CONCLUSION 

We respectfully submit that the judgment of the lower 
court should be reversed, not only for those errors which 
are impliedly confessed by the failure for the counsel of 
the government to defend them, but for the more flagrant 
errors of the District Court which counsel for the govern¬ 
ment have made such a feeble attempt to justify. These 
errors demand complete rectification because they are ju¬ 
dicial denials and violations of fundamental constitutional 
rights of free speech and free press and free assembly 
within which, as the Supreme Court has held, “lies the 
security of the Republic, the very foundation of consti¬ 
tutional government” DeJonge v. Oregon, 299 TJ. S. 353. 

Respectfully submitted, 

Donald R. Richbebg 
Alfons Landa 
Delmab W. Holloman 
Attorneys for Appellant 
1000 Vermont Avenue, N. W. 
Washington 5, D. C.' 

Of Counsel 

Davies, Richbebg, Tydings, Beebe & Landa 
1000 Vermont Avenue, N. W. 

Washington 5, D. C. 


